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KK Ukrainy [Causation as a criminal-legal category in the project of the Criminal Code of Ukraine].
Proiekt novoho Kryminalnoho kodeksu Ukrainy u vymiri verkhovenstva prava : materialy satelit. zakhodu
v ramkakh V Kharkivskoho mizhnarodnoho yuryd. forumu (m. Kharkiv, 21 veres. 2021 r.). Kharkiv, pp.
78-80. [in Ukr.].

ABSTRACT

Volodymyr Myslyvyy. The mechanism of a criminal offense related to the violation of
traffic safety rules and vehicle operation by persons who drive vehicles. The mechanism of a criminal
offense related to the violation of traffic safety rules and vehicle operation is considered. The study of this
mechanism is conditioned by the modern trend of integrating the provisions of the theory of criminal law
and related sciences of the criminal law cycle with the needs of judicial practice. The existing approaches
to clarifying the mechanism of a criminal offense in related branches of jurisprudence and the feasibility
of its study in criminal law are indicated. The interpretation of the mechanism of these criminal offenses
in judicial practice is considered and analyzed. A criminal law concept of such a mechanism in actions
against traffic safety, its features and peculiarities is proposed. The key element of the structure of this
mechanism is determined by the activity of a person who drives a vehicle, violating traffic safety rules
and vehicle operation. The significance of the method, situation, causal connection of this action for the
occurrence of socially dangerous consequences and other objective and subjective features that have
criminal law significance are considered. The methodological significance of the mechanism of criminal
offenses related to violations of traffic safety rules and vehicle operation as a tool of legal analysis of
these actions, their criminal law qualification and delimitation with related actions is indicated.

Keywords: criminal offense, traffic safety and vehicle operation, mechanism of a criminal
offense, method and situation of the mechanism of a criminal offense.
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CIIEHIAJIBHI HOPMMH 1OJ10 KPUMIHAJIBHO-
MPABOBOI'O 3AXHUCTY KYPHAJICTCHKOI JISIJIBHOCTI
(cT. c1. 345-1, 347-1, 348-1, 349-1 KK YKPATHH):
HAYKOBO-IIPAKTUYHU KOMEHTAP OKPEMUX
JUCKYCIMHUX MTOJIOKEHb

VY pobori 37ilicHeHO HayKOBO-IIPAKTUYHHI KOMEHTAp OKPEMHUX MOJIOKEHb cTarteit 345-1, 347-1,
348-1, 349-1 KK Vkpainu, 3a pe3ynbraTaM HpPOBEICHHs sKOro Oyio, Ho-mepiie, chopMyabOBaHO
peKoMeHzalii 100 BUPIMICHHS TUX OUCKYCIHHMX IHTaHb, BiJCYTHICTh BIAINOBiAEH Ha sKi MOXe
3aBauTH e(CKTUBHOMY 3aCTOCYBaHHIO BKa3aHMX 3a0OpOH, IO-pyre, BHSBJICHO HNpUTaMaHHi
BIi/ITIOBITHUM HOpMaM HEJOJIiKW, HAsSBHICTh SIKHX Y)K€ HEraTHBHO IMO3HAYA€THCS HA PE3yJAbTATHBHOCTI
MEpIIHX, Ta BUCIOBICHO NPOMO3HULI| 00 YCYHEHHS OCTaHHIX.

30Kpema, HaBeIeHO JIONATKOBI apryMEHTH Ha KOPUCTh BHCIIOBJICHOI B IOPHIMYHIN JiTepaTypi
MPOIO3UIIIT 1010 MOMIIIEHHS BCIX HOPM, MIPUCBIYCHUX KPUMiHAIBHO-TIPABOBIM OXOPOHI K YPHAIIiCTCHKOT
HisubHOCTI, y po3min V «KpumiHanbHi MpaBOMOpYIIEHHS MPOTH BHOOPYMX, TPYAOBHX Ta IHIIHX
ocobucTHX mpaB i cBobox toanHu 1 rpomassiauHay OcobnuBoi yactuan KK Yikpainu.

JloBeneHo, IO 3aCTOCYBaHHs [0 KypHANiCTa yaapiB Ta IHIIMX HACHIBHULBKUX i, II0
3aBaanu GizudHOro GO0 i HEe CHPUYUHUIIN TUIECHHX YIIKODKEHb, a TAKOX MODPIYBAaHHS Ta KaTyBaHHS
BuMarae kBamigikamnii 3a cykymHicTio 3a cr. 171 ta 4. 1 (4. 2) cr. 126 a6o cr. 127 KK Ykpaiuu, a He 3a
c1. 345-1. BopHouac miATPUMYETHCS TOYKA 30pY IIOIO0 JOLIIBHOCTI 3raJyBaHHs B OHOBJIEHiH cT. 345-1
KK VYkpainu npo BiAmoBiaHi i Hapa3i He BKa3aHi y Hill BUAM HACHUIICTBA.

BUCIIOBIEHO HAYKOBY TillOTE3y CTOCOBHO TOTO, IO y BUMAAKY, KOJH IOrpo3a HACHIbCTBOM
(kpiM morpo3u BOMBCTBOM) Ta HACHIIBCTBO, WO OYJM 3aCTOCOBaHi 0 JKypHaiicra, Oymu 00’ emHaHi
€IMHAM YMHCIIOM, BUMHEHe moTpedye kBamidikarii mumie 3a 4. 2 cr. 345-1 ta 6e3 mocunanHs Ha 4. 1
c1. 345-1 KK VYkpainm.

ApryMeHTOBaHO, IO Yy BHMAKaX, KOJM MOrpo3a abo HACHIBCTBO IIOAO JKypHaicTa
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3IIIICHIOIOTBCSL 3 METOIO TIEPEIIKOKaHHS 3aKOHHIHM IpodeciiiHil MisTTbHOCTI OCTAaHHBOT0, BUNHEHE Ma€e
KkBami(ikyBaTHCs 3a CyKymHicTIio 3a 4. 1 (4. 2) cr. 171 Ta BignosigHoto yactuHOIO CcT. 345-1 KK Vkpainn;
Y BUIAAKY X NEPEeCiTyBaHHS 32 BUKOHAHY NMpOQeciiiHy AisNIBHICTH Aii BUHHOIO MAalOTh OTPHUMYBAaTH
KPUMiHAJIBHO-IIPABOBY OIIHKY 3 TIOCHJIaHHIM Bke Ha 4. 2 cT. 171 Ta cr. 345-1 KK Vkpainm.

Knrouosi cnoea: dicypuanicm, nepewkoOdiCanua, 6NIUB, 3AKOHHA Npoghecilina OianbHicmb,
ingpopmayis, nocposa, 3HUWEHHA OO NOWKOOJNCEHHS MAUHA, HACUTLCMEO, MINECHI YUIKOOICEHHS,
NOCA2AHHA HA  JHCUMMA, 3aGPYYHUK, KOHCMUMYYIUHI Npaga, dasmopumem Opeawis, cheyianvHull
nomepninuil, KPUMIHATLHO-NPABOBA OXOPOHA.

IMocranoBka mpodaemu. BinmosimHo m0 4.2 cr. 3 OcHOBHOro 3akoHy YKpaiHu
YTBEpKEHHS 1 3a0€3IeUeHHs IpaB Ta CBOOO JIOIMHU € TOJIOBHUM OOOB’SI3KOM JIepiKaBH. 3-
MOMDK 1HIIOro OocoOJIMBY yBary Haima JepkaBa 3BEpHYIa Ha HEOOXIJHICTh TapaHTYBaHHS
IpaBa KOXHOTO Ha CBOOOAY AYMKH 1 CIIOBa, Ha BUIbHE BHPAKCHHS CBOIX IOTJISMIB 1
MepeKOHaHb, a TAaKOX 3aJeKiIapyBajia IOB’s3aHe 3 MM IIPaBO BUIBHO 30upaTH, 30epiratw,
BHUKOPHCTOBYBATH 1 MOLIMPIOBATH 1H(OPMALIIIO YCHO, TMCEMOBO a00 B iHIIMH crioci0 — Ha CBii
BubGip (ct. 34 KoHcrurynii Ykpainu). BpaxoBytoun x Te, 10 3rajiaHi MOIIYK, OAEpXaHHS 1
MoMmMpeHHs iHpopMaii 374e0UTbIIOro 3/iMCHIOIOTh JKYPHAIICTH, BIANOBIHE TapaHTYBaHHS
HEO/IMIHHO ITOBMHHE BKJIIOYaTH 1 CTBOPEHHS HAJEXHOIO 3aKOHOAABUOTO MiIIPYHTS IUISt
0e3mepenIKoIHOI MPOQPECIHHOT TISUTBHOCTI OCTaHHIX.

30KkpemMa, BaKJIMBHM €JIEMEHTOM MeXaHi3My 3axHCTy 3akoHHOI mpodeciitHol
JISUTBHOCTI JKypHAIIICTa BUCTYIAIOTH ITOJIOXKEHHST KpHMiHaIBHOrO Kojekcy YkpaiHu (nmanmi —
KK), 110 BCTaHOBJIOIOTh KPUMIHAJIBHY BIANOBINANbHICT 32 BYMHEHHS PI3HOMaHITHHX
NPOTHUIIPABHUX il LI0/I0 MPEACTaBHUKIB wi€l mpodecii. [Ipy npoMy MaeMo 3a3HauuTH, MIO
skuio y nepBuHHIN penakuii KK cucrema HopwM, Ge3nocepeHbO MPHCBIYCHUX BHUKIFOYHO
KPUMiHAJIbHO-TIPABOBIH OXOpPOHI 3aKOHHOI TNpoQeCiiHHOI IisUTPHOCTI KypHalicTa, Oyna
perpe3eHToBaHa Jiile OAHielo cT. 171, To 3 HaOpaHHSM YHMHHOCTI ITOJIOKEHHSIMH 3aKOHY
VYkpainu Bix 14 tpasus 2015 p. «[Ipo BHECEHHS 3MiH 10 ACAKHUX 3aKOHOIABYMX aKTIB YKpaiHU
1010 TIOCUJICHHS rapaHTi¥ 3aKOHHOI MPO(eCiHOT qisUTbHOCTI KYpHAIICTIBY (Hayi — 3aKOoH Bij
14 tpaBus 2015 p.) BoHa Oysa JONOBHEHa 0/ipa3y YOTUpMa HOBUMH 3a00pOHAMH — CT. CT. 345-
1, 347-1, 348-1 ta 349-1 KK.

OpnHak nomnpu Te, 1I0 3 4acy yxBajeHHs 3akoHy Bia 14 tpaBus 2015 p. Bxke MUHYIIO
Maibke JeB’sITh POKIB, Y BITUM3HIHIA KPUMiHAIBHO-IIPABOBIM TOKTPUHI i 10CI HEBUPILICHUMHU
3aJIMINAIOThCA MHUTAaHHA AK MoAo camoi morpedbu momoBHeHHs KK mepepaxoBaHumu BHILE
YEpProBUMH CIIEI[ialIbHUMH KPUMiHAJIbHO-TIPABOBUMH HOPMAaMH, TaK 1 MIOJ0 ONTUMAJIBHOCTI 1X
KOHCTpYIOBaHHs Ta ocoOumBocTell kBamidikauii. [Torpeboro orpumaHHs BiArnoBized Ha I
371000/1€HH] TIUTaHHSI 1 BUKJIMKAaHA HEOOXiJHICTh MPOBEICHHS MPEACTABICHOTO JOCIIDKESHHSI.

AHaui3 my6Jikauiii, B AKX 3aM04aTKOBaHO BUpileHHs1 miei nmpodaemu. Okpemi
ACIIEKTH BKa3aHOI MPOOJIEMATUKH BHCBITIIOBAIUCH Y MPALSX TAKWX BITUU3HSHUX HAYKOBIIIB,
sk M. AkimoB, A. Auapymiko, A. bonmapuyk, K. bypsik, P.Benpunbkuii, A. Bo3zHIoK,
A. BonkoBceka, B. Tlamemiok, €. ImagkoBa, IO. I'pomenpkuii, 1. 3aemp, A. Koamenko,
C.JluxoBa, O.Mapin, C.Mapko, I. Meguupkuii, . MutpodanoB, O. Ocrporisiz,
B. ITaBinukiBChKHIA, €. Innunesko, €. IInceMeHChKH, K. Ilom, T. Co3anchKuii,
10. Cnonapuk, €. CrpenbiioB, M. XaBpontok, B. Illabnuctuii ta iH. [lompu koHcTatoBaHy
JIOCTITHAIBKY aKTHUBHICTh, YAMAJO MPOOJieM, MOB’SI3aHUX 13 TIIyMaueHHsSIM, 3aCTOCYBaHHSM 1
BU3HAYCHHSIM TOJAJIBIIHX MEPCIIEKTUB BIAMOBIIHUX HOPM, BHKJIMKAIOTH MOJIEMIKY, 2 OKpeMi 3
HHX 3JIMIIAIOTHCS HEAOCTATHHO BUBYCHUMH.

OTmxe, METOI0 CTAaTTi € HAYKOBO-NIPAaKTHYHHH KOMEHTAp OKPEMHX IIOJOXKEHb CT. CT.
345-1, 347-1, 348-1, 349-1 KK, 3a pe3ynbraraMu 3/iliCHEHHsS SIKOro Mae€ OyTH: MO-TIepIIe,
c(OpMYITbOBAaHO PEKOMEHAIll IION0 BHPIMIEHHS THUX IHUCKYCIHHUX MHUTaHb, BIICYTHICTh
BIATOBiZeH HA AKi MOXKE 3aBaIUTH €(heKTHBHOMY 3aCTOCYBAHHIO BKa3aHUX 3a00POH; IMO-APYTe,
BHUSBIICHO IPUTAMaHHI BiIMOBITHMM HOpPMaM HENONIKH, HASBHICTh SKHX YK€ HETaTHBHO
MO3HAYAETHC HA PE3YJAbTATUBHOCTI MEPLIMX, Ta BUCIOBJICHO TNPOMO3MIII MIONO0 YCYHEHHS
OCTaHHIX.

Buxiaa ocHoBHoOro martepiany. SIk yxe 3a3Havanocsi BUIIE, YAMAJIO BITYM3HIHUX
KPUMIHAJICTIB KpUTHYHO OIIHIIHN MOTpeOy yxBajeHHs 3akoHy Bix 14 Tpasus 2015 p.

3okpema, Ha mepekoHaHHs O. OcTporisaga, OCOOIMBOrO KPHUMiHAIBHO-TIPABOBOTO
3aXUCTy TOTpedye BHUKIIOYHO mpodeciiiHa MisUTBHICTD JKYPHANICTIB, TOMI SIK [UIS OXOPOHHU
IXHBOTO JKUTTSA, OCOOMCTHX TIpaB i cBOOOI, MaifHa TOIIO JOCTATHHO 3arajibHHUX HOpM [1, C.
176]. Tloni6Hi MipkyBaHHS TyHaroTh i 3 BycT 0. Cnomapuk, sika 3a3Havae, [0 aHaJi3 YCix
CrHeliabHUX HOPM IIO/I0 3aXHCTY KYPHATICTChKOI AistibHOCTI (CT. cT. 345-1, 347-1, 348-1,
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349-1 KK) 3acBimumB, 10 1i HOPMH Maibke HE 3aCTOCOBYIOTHCS Y NMPAKTUYHIN AisIIBHOCTI,
BOHH € «HETPALFOIOYUMID) Ta HEe(EKTHBHUMHU 1 HECYTh JIUIIE JIEKCHYHE HABAHTAXKCHHS, OJJHAK
@)X HIIK He 3MicToBHe. Uepe3 e MOCHIIHUIII MPOIOHYE BHUKIIOYMTH BCl 3a3HAa4yeH BHINE
crieriianbHi HopMu i3 KK [2, ¢. 216]. JIymKy npo Te, 1110 BHECEHHS BiIOBIHUX 3MiH IIPHU3BEIO
JI0 HEBHIIPABJAHOTO 30UIBIICHHS OOCATY KPHMIiHAJIBHOTO 3aKOHY, MPUYOMY 32 PaxyHOK
KUJIBKOCTI, @ He SIKOCTI KpUMiHaJIbHO-IIPaBOBUX HOPM, CBOTO Yacy BHCIIOBIIIOBAIN I JesiKi 1HII
VKpaiHChKi HayKoBIi [3; 4; 5; 6; 7].

OnHak, HE3Ba)KalOuM Ha Ii 3ayBa)KEHHS, BCE K BapTo moroauTHch i3 O. Mapinnm,
SIKMH TIOCT(AaKTYyM pe3IOMye, [0 CTAHOM Ha ChOTOJHI 3aKOHOZABEIh BCE XK BHPIIIUB HaIaTH
3aKOHHIN NpoQeciiiHii AisTTBHOCT] KYPHATICTIB 3HAYEHHS BUAOBOTO 00’€KTa KpPUMiHAJIBHO-
MIPaBOBOi OXOpPOHH, OXOIMBIIM Ha3BaHi Buile HOpMH y po3nin XV OcobnuBoi yactuan KK
«3nounHM’ TPOTM  ABTOPUTETY OpraHiB  JIEPKABHOI  BIaJW, OpPraHiB  MiCIEBOTO
CaMOBps/IyBaHHs, 00’€THAHb TPOMAJSIH Ta 3JIOYMHM TPOTH KypHaiictiB» [8, c. 203]. fx
3a3Hauae A. KoBaJieHKO, MiICTaBOO I 00’ €THAHHS BiAMOBIAHUX HOPM (CT. cT. 345-1, 347-1,
348-1, 349-1 KK) € chijibHICTh AESKUX €JIEeMEHTIB KPHUMIHAJIBHO-IIPABOBOI XapaKTEPUCTUKU
LHUX CKJIAIB:

1) ocHOBHMM Oe3mocepeqHiM 00’€KTOM KPUMIHAJIBHUX IMPaBONOPYIICHb (Jam — K.
np.) TPOTH KYPHATICTIB BHCTYIAIOTh CYCIUIBHI BIHOCHHH, IO 3a0€3MEUyIOTh HOPMAJIbHY
3aKOHHY NPOo(eCiiHY )KypHATICTCHKY JIiSUTbHICTB;

2) creliagbHIN MOTEPIUTHI — )KYPHAJIICT Ta/a00 HOoro ONMU3BKHIA POIUY UM WICH CiM'T;

3) crmewiaJbHUI MOTHB NpAaBONOPYIIHHKA — 3B’S30K BYMHEHOrO JisSHHSA 3i
3MIACHEHHSAM JKYPHAJICTChKOI 3aKOHHOI mpodecidHoi misuibHOCTI (kpiM cT. 349-1, 1e
3aKOHOJABIIEM C(OPMYJIBOBAHO CHEMialbHy METYy — CHOHYKaHHs KypHaJIiCTa BYMHUTH a0o
YTPUMATHCS Bijl BYMHEHHS Oymb-sKoi aii) [9, c. 22-23].

BonHouac HaBith de lege lata koHcraTyroud BHIIJICHHS BiAMOBiJHOTO BHIOBOTO
00’exra, 3rajganmii O. Mapin 3akiukae «He 3a0yBatm» npo cT. 171 «Ilepemkomkanns
3aKOHHIN NpodeciiiHiil NisIBHOCTI XKYpHATIICTIB», Miclie sIKOI, Ha AyMKY (axiBLs, BiITeNep He
B po3niii V, a came B po3aimi XV Ocobnusoi wactiau KK [8, ¢. 201]. TIpogemoHcTpoBaHa
«pO3IPBAHICTE» HOPM, KOTpl IOKIIMKaHI 3a0e3NeuyBaTH KPHUMIHAJIBHO-IPABOBY OXOPOHY
3aKOHHOI TMPOQECiHHOT JisUTBHOCTI KYPHAJICTIB, OOIPYHTOBAHO KPUTHKYEThCS 1 Oararbma
IHIIUMHY BITYM3HAHMMHU KpuMiHamictamu [10, c. 8; 11, c. 81], siki, 30Kkpema, 3BepTalOTh yBary
Ha HEOJHOPIAHICTh OXOpoHIOBaHMX po3aiioM XV Ocobnupoi uyactuau KK cycminbHUX
BIJIHOCHH, IO T'apaHTylOTh, 3 OJHOr0 OOKY, aBTOPUTET OpraHIiB JEp>KaBHOI BJalH, OPraHiB
MICIIEBOI'O CaMOBpSIyBaHHS Ta 00’€IHAHb TPOMAJSH, a 3 IHIIOrO — 3aKOHHY HpodeciiHy
JisUTbHICTh  KypHawictiB [12, c¢. 154-155; 13; 14, c. 82]. Hdns ycyHeHHs 3rajaHoi
«posipBanocTi» 0. I'posenbkuM NPOMOHYETHCS /IBa AJIbTEPHATUBHI PillIeHHs: 1) MOMICTUTH
BCl aHamizoBaHi HOpMHU y po3ail V «KpuMiHanbHI MPaBOMOPYIIEHHS MPOTH BHOOPYMX,
TPYIOBUX Ta IHIIMX OCOOMCTHX IpaB i CBOOOJ JIFOJAMHY 1 TpoMaisiHuHay OcoOIMBOl YaCTHHU
KK; 2)crBoputu HoBuit pozmgin  OcobmuBoi yactman KK — V-1 «KpumiHanbHi
MPaBOIOPYILIEHHS y cepi MiAroTOBKK Ta MOIIUpEeHHs MacoBoi iHdopmanii» [12, c. 169]. Ha
Hally AYMKY, BPaxOBYIOUH CHCTEMY Ta NPHHIUOH 1o0yxoBH OcoONMBOI YaCTHHH YHHHOTO
KK, 0inbin BoamuM € nepiiuii i3 3anporoHOBaHUX CIIOCO0IB YIOCKOHAJICHHS 3aKOHOJABCTRA.

Kpim Ttoro, O. MapiH apryMeHTOBaHO BKa3ye 1 Ha HEOOXIJHICTh 3a0e3leveHHs
OayaHCy MIX MpaBamMH Ta 000B’sI3KaMU y BIIMOBIHIH cdepi, ajke 0Y4EBUIHO, 1110, HA BIAMIHY
BiJ JKypHAIICTIB, iHIII OCOOH, CIIEI[iaIbHUM CTaTyC SKUX Hala€ iM ITOJATKOBUHN KPHUMiHAIBHO-
MpaBOBUI 3axucT (CIy)00Bi ocobm; ocobu, sKi HamalOTh IyONiYHI MOCIYTH), HECYTh
KpUMIHAJIBHY BiIMOBINANBHICTH 3a 3JOBXHBAHHA TakuM cTaTycoM abo 3a Hexbame ioro
BUKOPHCTAHHS — IHIIMMHU CJIOBAaMU: 32 YMHCHE UM HEoOepe)KHe 3allOisSHHS IIKOAH, BIIACHE,
3aBISKM THM JIOJATKOBMM MOXJIMBOCTSIM, KOTpi HamaHo 1M 3a mpodeciero (mmocauoro,
CIIy’kK00I0, 3 Oy Ha MOCTYTHW, IO BOHM HaAawTh, Tomo) [8, c. 203]. Bucnosneni
O. Mapiaum nepekoHaHHS MOBHICTIO po3ainge 1 T. Co3aHCHKUIA, KU TaKOXK aKIEHTYE yBary
Ha TOMY, IO 3a ICHYIOYOTrO CTaHy peded MOPYIIYETbCS MapUTETHICTh Y BiIAHOCHHAX, KOJIH
JepkaBa, 3a0e3Medyloun CremiaJbHuN CTaTyC KPHMiHAJTBHO-TIPABOBOI OXOPOHH JKYPHAIICTA,
BOJIHOYAC HE BU3HAE HOTO CIIEMialbHUM Cy0’€KTOM K. TIp. [15].

CBoro uacy 3ayBakeHHsI, III0 32 3MIiCTOM Oyiu MOAiOHI 10 03BYYEHHX BHIIE, TYHAIH i
3 Bycr €. IlucemeHcpkoro. 30KpeMa, yYeHHH CTaBUB MUTAaHHSI TIPO HEOOXiIOHICTH
KpUMiHami3amii Takoro MisHHSA, SIK TOMHPEHHS >KYPHAJICTOM 3aBiIOMO HEMpaBIWBOI

! Hapasi Bike He «3JIOYMHMY, & «KPUMiHAJIbHI IPaBOIIOPYLICHHS.
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ingopmarrii, aypke aHi TUCHUIUTIHAPHA, aHI UBUTBHA BiNOBITANBHICTE 3a TakKi Jii, Ha BiAMiHY
BiJl KpHUMiHAJIBHOI, HE MAalOTh NPEBEHTHBHUX IiJeH 1 HE MOXYTh BHCTYNATH €(QEKTHBHHM
3anmo0iKHIKOM iCTOTHHX MOpYIIeHb Yy chepi iHpopMmauiitHux BimHocuH [16, c. 96-97; 17].
VYcBinoMmow0Us, Mo i HAyKOBO OOIPYHTOBAHI BHCHOBKM HaBpsI 4M OyIyTh ypaxoBaHi IpH
ynockonaneHHs unHHoro KK, Bce >k MaeMmo crofiBaHHS, IO BOHM HE 3aJIMIIATHCS I103a
yBaroro MprHaiMHI po3pOOHHKIB MpoekTy HoBoro KK.

[oeprarouncek Ge3mocepenHbO A0 TUX HOPM, sKi 3’sBnch y KK 3a pesynpraramu
HaOpaHHs YuHHOCTI 3akoHOM Bix 14 TpaBHs 2015 p., 3a3HauMMO, MIO 3TiTHO 3 OQiHIHHUMU
CTaTUCTUYHUMHU JAaHUMHU HAHOIIBII YacTO 3-MIOMIXK HUX Ha TPAKTHIII 3aCTOCOBYEThCA CT. 345-1
KK «Ilorpo3a abo HaCHIIECTBO MO0 KYPHATICTay, 32 SKOI B YKpaiHi MOPOKY BiIKPHBAETHCS
noHan 30 KpuUMiHAJIBHUX IIPOBAPKEHb, i3 AKUX S5—6 (Y CepeaHbOMY) HAlpaBIsE€ThCA 3
00BHHYBAJILHUM aKTOM JIO CY/Y.

OO’ektuBHa cTopoHa K. mp., nepexdadenux cr. 345-1 KK, xapakrepusyerbcs
JISIHHSIM, KOTpe moisirae y: 1) morpo3i BOMBCTBOM, HAcCHJILCTBOM a00 3HHIICHHSIM YU
MOMIKO/DKEHHSIM  MaifHa mnotepmizoro (4. 1), moB’s3aHiil i3 3aKOHHOIO IpodeciiHO
JSUTBHICTIO JKypHauticTa, abo 3amofisiHHI moTepmijgoMmy: 2) mo0oiB; 3) JIerkux TiJIeCHHUX
YIIKO/KEHb; 4) cepenHbol TSDKKOCTI TUIECHHMX YIIKO/DKEHb (4. 2); 5) TSDKKMX TIIECHHX
YIIKOKEHB (4. 3).

Onpa3y HeOoOXiMHO 3BEPHYTH yBary Ha Te, IO TMOPsJ i3 3amoisTHHAM JICTKHX YU
cepenHbOl TSHKKOCTI TIJIECHMX YIIKOMKeHb y 4. 2 cr. 345-1 KK Bkasyerbcs nwuiie Ha
HaHECEeHHsI 00O0TB 1 IPU LOMY HE 3TaAyIOThCs MapajielIbHO BiJ3HAUeHi (pa3oM i3 mobosiMu) y
ct. 126 KK ynmapu Ta iHII HaCWIBHUIBKI 11, 110 3aBAaMy Gi3M4HOro GO0 1 HE CIIPUYMHUIIN
TiJIeCHUX YIIKO/pKeHb (4. 1), Ta mMopayBaHHs (4. 2), a Takoxk mnependadene cr. 127 KK
KaTyBaHHS. Y 3B’SI3Ky 3 IIMM 3aCTOCYBaHHs JI0 TIOTEPIIJINX TakuX (He nmependoadeHux cr. 345-1
KK) BuziB HacuibcTBa BuMarae KBasigikaiii 3a cykynHicTio 3a cr. 171 Ta u. 1 (4. 2) ct. 126
a6o cr. 127 KK. V 1npoMy acrmekTi IMOKa30BHMM MOYKE BBa)KATHCS OMUCAHWNA HIDKYE 1 100pe
BiZIOMHH He JIUIIE By3bKUM cIielliaigictam, a i IUPOKOMY 3arajty pe3oHaHCHUI BUIIA OK.

04 >xoBtHsa 2021 p., mepeOyBarouum y MNpHUMIlIEHHI KaOiHETy TOJIOBU IpaBIiHHS
AT «Ykpekcimbank», xypHamict Ocoba-5 ta oneparop Ocoba-6 MpoBOAMIM IHTEPB’IO i3
3alMcoM BiJieokoMeHTaps 3a ydactio ['onoBu npasiinas AT «Ykpekcimbank» Ocobu-1. Ilix
Yyac TpPOBENIECHHS IHTEPB 10, Y 3B’53Ky HOBUMHU IHMTAHHIMH, 110 BUHHUKIHM 3 OOKY XKypHaiCTa,
Oco0a-1 nagaB BkaziBky Oco0i-2 Ta Oco0i-3, siki nepeOyBajid B MPUMILIEHHI CIY>KOOBOTrO
KaOiHeTy, BUIYYUTH KYPHAJICTChKe OOJIaJIHAHHS Ta BUAAJIMTH 3aIKMC IHTEPB'10. Y TOW camuid
Yyac J0 BKa3aHOro KaOiHeTy 3ailliOB HayalbHUK YHPABIIHHS BHYTDILIHBOI Oe€3IeKH,
uuBiIbHOrO 3axucty ta oxopoHu AT «YkpekcimOank» Ocoba-4 ta pazom i3 Ocoboro-2 i
Oco0010-3 mouaB BUKOHYBaTH HE3aKOHHY BKa3iBKy OcoOu-1. 30kpema, irHOpyHOYH BUMOTH
xypHamicta OcoOu-5 1040 NpuNHMHEHHs mpotunpaBHux niif, Ocoba-4 Tta Ocoba-2,
3aCTOCOBYIOUM (DI3MYHY CHITY, BUKPYTHIN pyku Oco0i-5 Ta BiniOpanu B Ocodu-6 texHiky. Sk
HACJIJIOK, IiT BCiX 0ci0, siki Oe3nocepeHbo 3IIHCHIOBaN (i3UYHHUN BIUIMB Ha JKypPHATICTIB,
MpaBUIILHO OyNM KBatipiKoBaHi 3a BIAMOBIJHAMH YacTUHaMHU CT. 171, a Takox came 3a CT.
126, a ue ct. 345-1 KK [18].

Uepes omucaHy BHINE BiJBEPTO HEJOTYHY CHTYallil0 B IOPWAMYHINA JiTepaTypi
PE30HHO OOIPYHTOBYETHCS MOJIOKEHHSI PO JOLIIbHICTD qonoBHeHHs cT. 345-1 KK BkaziBkoro
y TOMY YHCII ¥ Ha MOpAyBaHHs Ta KaTyBauHs [19, c¢. 159]. [liaTpumyroun TaKy MpoOMO3HUIIii0,
BiJ cebe j101amo, 1110 BBKAEMO 3a JOMIJIbHE 3rajlyBaHHs B OHOBIeHii cT. 345-1 KK He nuime
PO MOP/IyBaHHS Ta KaTYBaHHS, a i Mo iHIII BUIU (DI3UYHOrO HACUIILCTBA, TIEPEPaXOBaHi y CT.
126 KK, — ymapu Ta iHII HaCHIBHHUIBKI 1ii, 110 3aBHanu (i3HIHOr0 OONI0 i HE CIIPHYUHIIIN
TIJIECHUX YIIKOJKCHb.

AHaii3 MpaBO3aCTOCOBHHUX MaTtepialliB 3acBiguye, mo Haigactime 3a cr. 345-1 KK
KBaTI(PiKYIOTHCSI BUIIAJIKA YMUCHOT'O 3aMO/IISIHHSI MOTEPIIITUM JIETKUX TUIECHUX YIIKOKEHb Ta
pizHOMaHiTHI orpo3u. [Ipu mboMy B FOpUAWYHIH JTiTEpaTypi 3BePTA€ThCA yBara Ha Te, IO Mij
MIOTPO30I0 HACHIIBCTBOM SIK O3HAKOI0 00’ €KTHBHOI CTOPOHH CKJIAAy 3JI0YHHY, ITependadeHoro
9. 1 cr. 345-1 KK, HE0OXiTHO pO3yMITH HE JIUIIIE JOBEACHUH 10 MOTEPIILIOr0 HaMip 3aNOmisTH
oMy 10001 UM TiJIECHI YITKOKECHHS, ae i HaMip 3aroIisaTH 1HII HACHIBHUIBKI Iii (TIOrpo3y
BHUKpAJICHHSI, ITOrpo3y M030aBICHHS BOIIi, MOrPO3y BBEACHHS 0 OpraHi3My MOTEpIIIoro 6e3
foro 3roau abo 1mo3a Horo BOJIEI0 HApKOTHKIB Tomo) [20, c. 15].

A. BoHmapuyk OOIpYHTOBYE WOJNO)KEHHS MpPO Te, W0 SAKIIO BUHHUW CIOYaTKY
BHCJIOBHUB ITOTPO3Yy BOMBCTBOM a00 HACHIBCTBOM IIOZO JKYpHANIiCTa, HOTO POIUYIB UM UICHIB
ciM’i, a "epe3 HesKuid MPOMDKOK Yacy 3aCTOCYBaB JI0 OCTaHHBOTO pealbHE HACHIBCTBO, TO

ISSN 2078-3566 217



Haykoguii gicnuk /{ninponempogcvkozo depicashnozo ynieepcumenty euympiwuinix cnpag. 2024. Ne 1

BUMHEHe Tpeba KBai(iKyBaTH 3a CYKYIHICTIO 3JI0YMHIB, mepexbadeHux 4. 1 Ta 2 abo 3
cr. 345-1 KK. Bonnouac yueHa 3a3Hadae, IO SK NPOJOBXKYBAHHUHM 3JI0YMH MOXKE OyTH
kBai(hikoBaHa morpo3a abo HaCHIILCTBO II0JI0 KYPHAIIICTA, SKIIO camMa MOrpo3a BYMHSIETHCS 3
Ha/ICWJIaHHAM iH(QOpMaIii TOrpo3JIMBOro 3MiCTy B KiJIbKA €TariB (aje OXOIUIIOBANIACh €INHAM
YMHUCIIOM BHHHOTO) a00 BHPa)KarOTHCS Pi3HI BHAM HOrpo3 (y pi3HUH 4Yac i 3 OJHOrO W TOro
caMoro MOTHMBY (TIEpELIKO/KaHHS 3aKOHHIM TpodeciiiHiil misibpHOCTI XypHaiicra)) [19, c.
179]. MoxiGHuit miaxix go kBasidikamii iIHKOIM CIIPUHMAETHCS 1 Ha TIPAKTHUIII.

Hanpukman, oqauM i3 cyaiB 0yao BcTaHOBIICHO, 10 Ocoba-1, Oyay4d MoBiTOMIICHIM
kopecnongieHToM Ocoboro-2 Ta omeparopoM-pernoprepom Ocoboro-3 mpo Hamip 3i0paTh
iHpopMatio moja0 (aKTHYHOI'O CTaHY CIpaB i3 3aKJIaJaMd TPOMAJCHKOTO Xap4yyBaHHS B
rizponapky «JIyzaHiBKay»:

1) crmoyaTKy HUISIXOM YCHOTO BHCIIOBJIEHHS TOTPO3 3JIAMATH HIC, BUCIIOBIIOKOYHCH
HELEH3yPHOIO JIAKOI0 Ha aJIpecy IOTEPIIJIOro Ta poOisyd 3aMaxyBaHHS PYKaMH 3 METOIO
HaHECEHHs yJapy, 3A1MCHUB MOrp03y HACHIILCTBOM CcTOcoBHO Ocobu-2;

2) a TMOTIM HaHic MMOTEPIIOMY OJIMH YyZAap KYJIaKOM B AUISHKY I'PYAHOI KIIITKHU 3J1iBa,
THM caMuM cripuurHuBIIK Ocobi-2 TiNecHe MOIIKOPKEHHS, 1[0 HANIeXKaTh IO KATeropil JIerKux
TIIECHUX YIIKO/DKEHb 38 KPUTEPiEM HEOE3TEKH JIIsl KUTTSL.

Sk Hacninok, Ocoba-1 OyB BU3HaHMH BUHHUM Y BUMHEHHI ABOX K. Ip., epea0adueHnx
4. 1 (mepuiwmii emizon) Ta 4. 2 (mpyruii emizon) cr. 345-1 KK [21].

BomHouac yBakaemo 3a JOpeYHE HaBEeCTH TYT NpaBoBy mno3uuito KacamiiiHoro
KpuMiHanmpHOrO cyay BepxosHoro Cyay, KOTpY OCTaHHi# BHKJIaB y CpaBi, B sKiii BUHHA
Oco0a-1 cynamMu HIKYKMX 1HCTaHIIH Oyna 3acy/pKeHa 3a BUMHEHHsI 3JI0UMHIB, Iepe10ayeHuX .
2 cr. 342, 4. 1 Tau. 2 cr. 345 KK.

He HaBonsuM 3MiCTy BCHOrO PIllICHHsI, JIMIIE 3a3HAYMMO, 11O npeactaBHuKH Deminn
3a HAaCHJKOM pO3MIISAY BIANOBIIHOTO TMPOBA/KEHHS pE3OMYBAJIM, IO OIip, IOrpo3a
HACHJIbCTBOM Ta HACHIILCTBO, 3aCTOCOBaHi JIO TpaIliBHAKA MPABOOXOPOHHOTO OpraHy, KOTpi
00’€nHaHI €IMHUM YMHCIOM, BYMHEHI Oe3mocepepHbO Micis MOrpO3M BUMHUTH Taki Mii,
YTBOPIOIOTH OJIHE KPUMiHAJILHO-KapHe AisiHHS 1 He MOTPeOYIOTh 10AaTKoBOI KBai(ikalyi 3a u.
2 cr. 342, u. 1 cr. 345 KK, a tomy gii Ocobu-1 y Takomy BUNaaKy HeoOXiHO KBaiiKyBaTu
nume 3a 4. 2 cr. 345 KK [22].

Ha namy nymky, 3microBHa NoaiOHICTh wLi€l cipaBu 1o Tiel Gpabynu 3a cr. 345-1 KK,
1o Oy/ja onucaHa BUILE, € OYEBHIHOIO, aJDKE, MONPH Pi3HI KaTteropii morepniux (npaiiBHUK
NPaBOOXOPOHHOI'O OpraHy Ta >KypPHAJIICT BIJIOBIZHO), B 000X BHIAJKax BWHHI CIIOYaTKy
BYMHSIN NIOTPO3U HACHIBCTBOM OO MOTEPIUINX, a TOTIM, MAlOud €IUHUKA YMHUCEIN, Opa3y
ix peamizoByBamu. Omxe, 3 ONNISAY Ha BHKIAaJeHy npaBoBy mno3uuito KacamiliHoro
KpuMiHanbHOrO cyny BepxoBaoro Cyamy BBaaeMo, 10 y BHNAAKy, KOJIHM IIOTpo3a
HACWIBCTBOM (KpiM TOTrpo3d BOMBCTBOM) Ta HACWIILCTBO, II0 OYJIM 3acTOCOBaHI [0
KypHauicra, o0’€[HaHI €IMHUM YMHUCIOM, BUMHEHE moTpeOye kBamidikamii yiume 3a 4. 2
cT. 345-1 ta 6e3 nocunanHsg Ha 4. 1 c1. 345-1 KK.

MoMeHTOM 3aKiHueHHs K. np., nependadeHoro 4. 1 cr. 345-1 KK, e vac, konu norposa
Oyna JoBeleHa /IO BiJioMa Ta CIPUHHATA KYpHAIICTOM ab0 HOro OJM3BKUM POAUYEM UM
wieHoM ciM’i sk givicaa [19, c. 190; 23, c. 139]. Ilorpo3u iHIIOrO XapakTepy, OKpiM
nependaueHux aucrnosuiiero cr. 345-1 KK, Hampukiaj, po3roiomieHHs BiJOMOCTeH NEBHOIO
3MICTY, OOMEXKEHHS 1HIIMX TpaB Ta IHTEPECiB MOTEPIIJIOro, He € MiACTaBOI0 I KBasidikaii
3a BKa3aHoIo cTarreto [24, c. 22].

Cy0’eKT aHaNi30BaHOIO K. Mp. 3aralbHU. 3 ypaxyBaHHSIM TOr0, IO KpUMiHAJIbHA
BiMOBiANBHICTH 32 3aMOAISTHHS TsDKKUX (cT. 121) Ta cepenupoi TsKKOCTI (cT. 122) TimecHuX
VIIKOMKEHb HacTae 3 14-pidyHOro BiKy, HesKi BUEHI MPUITYCKAIOTh, IO 1 Cy0’€KTOM K. TIp.,
nepeadaveHux 9. 2 (y YaCTHHI 3aBAaHHS CePEeIHbOI TSDKKOCTI TIJIECHUX YIIKOPKEHB) Ta 4. 3 CT.
345-1 KK, Tex € ocoba, sika focsrina came 14-piuHoro, a He 16-piunoro Biky [25, c. 1057].
OnHaK i3 TaKOK TOYKOIO 30py MOKHa moroauTuca mdine B acnekri de lege ferendal; a or i3
no3uii de lege lata moxiGHe TpakTyBaHHS miATpHUMaHe OyTH HEe MOKe, TT03asK y 4. 2 c1. 22 KK
HABEICHO BHUYCPITHUN MTEPENiK K. IIP., BAMHEHHS SKUX TATHE KPUMiHAIBHY BiIIOBIJAIBHICTD 13
14-piuaoro Biky. Tomy, HE3Bakarodl HA OYEBHAHY HEJIOTIYHICTH IIHOTO IIOJIOKEHHS,

! Ha meBimmoBimHicTh BiKy KpMMiHalbHOi BiANOBiZaNbHOCTI 3a MOCATAHHS HA OKPEMi INpaBa
XKYPHAIICTIB BAMOraM 3aralilbHHUX HOPM NP0 MOCSATaHHS HAa JKUTTS, 370POB’S, BONIO JIIOJMHH, BiK
KPUMiHaJBHOI BiIMOBITATBHOCTI B SIKHX, BiAmoBigHo 10 4. 2 cr. 22 KK, ckinagae 14 pokiB, HEOqHOPA30BO
BKa3yBaJIocs B IOpuANUHii miTepatypi [19, c. 159;23, c. 141; 7, c. 21].
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Ccy0’€KTOM K. TIp., TTepeadaYeHoro Oyab-aKOK 9acTHHOO CT. 345-1 (K i cT. cT. 347-1, 348-1 Ta
349-1) KK, € ocoba, sixa nocsrna 16-pigyHOro BiKy.

Cy0O’ekTHBHA CTOpOHa K. Tp., mepenbdadeHux cT. 345-1 KK, xapakrepusyeTbcs
YMHUCHOK BHHOI. [HTENEKTyalbHHII MOMEHT BHHH TONISITA€ B TOMY, IO 0co0a MOBHHHA
YCBIJJOMIIIOBATH: O3HAKH MOTEPIIJIOro (II0 HUM € caMe >KypHAJICT, Horo OIU3bKI ponudi 4n
ieHn ciM’T); 3aKOHHICTh PO eCiiiHOI MisITBHOCTI )KypHAaJIicTa; 3MICT 1 XapakTep CBOIX AisHb
(cBoiMH fisTHHAMH oco0a Mae HaMip MEepemKOAWTH [isUTBHOCTI JKypHaJiCTa, 3MIHHUTH ii
XapakTep, NPUIMUHUTH i YA BYMHHATHA 3J0YMH 4Yepe3 MisUIbHICTh, sSKa BXXe BimOymacs).
Bos1b0BH#T MOMEHT BHHH MOTPO3H IIOJ0 KYpPHATICTa MONATae B Oa’KaHHI BUHHOI'O BUCIIOBHTH
YM TPOJEMOHCTPYBAaTH IIOrpo3y BOMBCTBOM a00 HACHJILCTBOM MIOAO JKypHANiCTa, HOro
ONMM3bKUX POAMYIB YM YIIEHIB CIM’T 3 METOI0 MEPEIIKOANTH, 3MIHUTH XapakTep 3IiHCHEHHS
LM KYPHAJICTOM 3aKOHHOI npodeciiiHol nisibHOCTI 00 npunuHuTH 1i. He 000B’s13k0B0, 11100
BUHHUI MIHCHO MaB HaMmip peaji3yBaTd IOrpo3y, HATOMICTh 3MICT BOJIOBOTO MOMEHTY
HACWJIBCTBA LIO/I0 JKypHAIicTa, HOro ONM3bKUX POAMYIB UM WIEHIB CiM’1 Mosrae B OaxaHHI
BHHHOTO TEPEIIKOUTH, 3MIHUTH XapakTep >KypPHAIICTCHKOI MisNIbHOCTI, TMPUIHHUTH ii YH
BUUHHTH 3JIOUUH Yepe3 JisUIbHICTD, sSKa Bke BiaOymacs [19, c. 160].

BxuBanus y cr. 345-1 KK ¢opmyntoBanHs «y 3B’SI3Ky 31 37iiCHEHHSIM 3aKOHHOL
npodeciitHoi AisTBHOCTI» BKa3ye Ha 3B’S30K MOTHBY KPUMiHAIBLHO-MIPOTHIIPABHOIO TIOCATAHHS
3 po¢eCiifHOIO TisUTBHICTIO XKYpHATicTa. BiICyTHICTE BKa3aHOT0 3B’ SI3KY, & TAKOXK OOMEKCHHS
HE3aKOHHOI  MisTIbHOCTI  KYpHAJiCTa BHKJIIOYAa€ KpPUMIHAIBbHY BIANOBIIANBHICTE  3a
AHANI30BAHOI0 CTATTCI0 — Yy TAKUX BHUMAJKaX BUMHIOBAHE Mae KBami(iKyBaTHCS 3a HOpMaMH
iHIMX po3ainiB (mepenycim posniny II) OcobnuBoi wactuan KK (cr. cr. 121, 122, 125, 126,
129, 195 Too).

Hanpuxnaa, a0 oaHOro i3 CyAiB HaAiWIUIM MaTepialy TMPOBAJUKEHHS CTOCOBHO
Oco0u-1, sixka 00BMHYBauYyBaslacsl y BUMHEHHI K. TIp., nepeadadenoro 4. 1 cr. 345-1 KK, i sikiit
IHKpUMIHyBajJocs Te, WIIO0 BOHAa BHCIIOBIIOBaJia CTOCOBHO Oco0u-2, sKka Mpaioe
KOPECHOH/ICHTOM Ta3eTH, y 3B’s3Ky 31 3[IHCHEHHSIM IIUM KYPHAIIICTOM 3aKOHHOI IpodeciitHoi
JUSUTBHOCTI, TIOTPO3U BOMBCTBOM, a TAKOXK Hamarayiacsi BAMHHUTH OilKy.

OnHak Cy/l BCTaHOBHUB, IIO 3 IMOKa3iB IOTEPIIIOrO, CBIAKIB — OYEBMALIB MOMII, a
TAKOX 13 BiZIe03allUCy Ha eNeKTPOHHOMY Hocii iHdopmamii BUAHO, MO Iepe] BUMHEHHSM
MPOTUNIPABHUX il 0OBMHYBa4YeHUI He OyB 00i3HaHuii, 1m0 Ocoba-2 € XKYypHAIICTOM, SKHi
BUKOHYE CBOIO TpOQECiiHY MisIbHICTh, OCKUIBKM TOTEPIUIMA HE IpPEACTaBUBCS, HE
TMIOBIZIOMJISIB TIPO CBOIO TMPHHAIEKHICTH 10 3MI, He npen’sIBUB NOCBITUEHHS KyPHAIIICTa Ta HE
MIPOIIOHYBAB OIJISIHYTH II€d JOKYMEHT, a Tako)X He MaB 30BHIIIHIX O3HaK, siki O ioro
ineHTndikyBanu. Mery CBOro BI3UTY HOTEpPHUIMH TAaKOXX HE IIOSCHIOBAB, BiJCO3HOMKY
MPOBOJIMB  MOOUILHUM TellepOHOM. 3Ba)kaloud Ha 1ie, CyA 3poOMB BHCHOBOK, IO B
00BHHYBa4YeHOr0 He Oyno mijactaB BBaxaTd, mo Ocoba-2 € sxypHamictom. [lpu mpomy
npencraBHUKE DeMiau aKIeHTYBall yBary Ha TOMY, IO IIOCHWJIAHHS IOTEPILIOro Ha Te, IO
OOBMHYBAa4YeHUIl TIMOTETUYHO MIr HOro 3HATH, OCKUIBKM, MOXIIMBO, paHilie OaduB HOro
peroptaxki Ta myOmikamii B raserax, |HTepHET-Mepexi, € TUIbKM MPUITYIIEHHSM, II0 He
cnpocToBye Heobi3HaHicTh Ocobu-1 mono npodeciitHol mpuHanexHocti norepminoro. Cama x
coboro HajexHicth Ocobu-2 10 KypHamicTcbkoi mpodecii He o03Ha4ae 00OB’sI3KOBE
yIli3HaBaHHS #oro Bcima 3ycTpiuHumH. Sk Hacnminok, Ocoba-1 Oyna BumnpaBaaHa dyepes
BIJICYTHICTB Y 11 1isIX CKJIa/ly IHKPUMiIHOBAHOTO K. TIp. [26].

B ropunmyHiil giTepaTypi KOHKPETH3YETHCS, 10 MOTUB LLOTO 3JIOYHHY BHUSBIISIETHCS
yepe3 METY [iif BHHHOTO i Ma€ TPH MPOsBH, a caMme: 1) He TOMyCTUTH 3M1HCHEHHS KypHAIiCTOM
3aKOHHOI TMPOQECiiHOT MISNTBHOCTI (HisIHHS BYMHSIETHCS 0 MOYATKY BHKOHAHHS MOTEPIITUM
CIy’)KOOBHX OOOB’SI3KiB); 2) 3yIMHUTH, TMEpepBaTH 3AIHCHEHHS IKYPHATICTOM 3aKOHHOL
npodecifiHol AisTBHOCTI (IISHHS BYMHSETHCS Yy MPOIECI BHKOHAHHS ITOTEPIUIAM CBOIX
CIIy’k00BHX OOOB’SI3KiB); 3) MOMCTHTHCS TOTEPILIOMY 3a 3MIHCHEHHS JKypHAIICTOM 3aKOHHOI
npodeciitnoi misuteHOCTI [25, ¢. 1057].

Sk Gaummo, 3a3HaveHi Gopmu (akTHuHO € TposiBamu mnependaueHoro cr. 171 KK
«TIEPEeTIKOPKAHHS 3IHCHEHHIO KypPHAJIICTOM 3aKOHHOI mpodeciitHoi aismbHOCTI». Came ToMy
Yy BHUIAAKAX, KOIU MOTrpo3a ab0 HACHIBCTBO IMOJAO0 JKypHANICTa 3AIACHIOIOTBCA 3 METOIO
MIEPEIIKO/DKAHAS ~ 3aKOHHIM  TpoQeciiiHii  MisIPHOCTI  OCTAaHHBOTO, BUYMHEHE  Mae
kBaui(ikyBaThCs 3a CyKymHicTiO 32 4. 1 (4. 2) cr. 171 Ta BimInoBigHOMO YacTHHOMIO CT. 345-1
KK; y BumaaKky sk mepeciiTyBaHHS 32 BUKOHAaHY IpodeciiHy HisUIbHICTD [ii BHHHOTO MAalOTh
OTPUMYBATH KPHUMiHAIBHO-TIPABOBY OLIIHKY 3 MOCHIAHHIM YK€ Ha 4. 2 (K IepeciiTyBaHH:)
ct. 171 Ta cr. 345-1 KK [27, c. 111]. OmHak Ha mpakTwil Ii mpaBuia Keamigikamii Maibke
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3aBK/IM ICHOPYIOTBbCS, a il BHHHHX IIOJ0 MEPEHIKO/DKAHHS 3IiHCHEHHIO JKypHaJTiCTOM
3aKOHHOI TpOdeciiiHOl AiSITBHOCTI, KOTpi BUSIBISIIOTBCS y TOrpo3i abo HACHIIBCTBI OO
KYpHaJTiCTa, KBAJIPIKYIOTHCS JIMIIE 32 BiAMOBIAHOO YacTuHOIO cT. 345-1 KK.

3a HasBHOCTI miactaB mepenbaueni cr. 345-1 KK nmissHHI MOXYTH YTBOPIOBAaTH
CYKYIIHICTh He Jimie 3i 3ragaHnuMu Bume 4. 1 (4. 2) cr. 126 Ta c1. c1. 127 1 171, a # 3i cT.
ct. 119, 120, 185, 186, 189, 255, 263, 296, 340, 345, 347-1, 348-1 (y BUmaaKy peaibHOI
CyKymHocTi), 349-1, 354, 364, 365 KK Tomo.

VY pa3i BUMHEHHS HACWIBCTBA MIONO JKYpPHANICTA, IO CIPHYMHHUIO TSDKKI TiNECHI
YIIKO/DKEHHS, KOTPI MOTAIJIM CMEPTh OCTAHHBOTO, TOCATaHHS BHXOIUTH 32 MEXKI CKIamy
3nmounHy, mnependbadenoro 4. 3 cr. 345-1 KK. Tomy BuHMKae morpeda B JIOJAaTKOBIH
kBautiikamii miit BurHOrO 32 4. 2 cT. 121 KK, a He 3a cT. 348-1 KK, OCKiJIbKH CKJIa]] 37I0YHHY,
CKOHCTPYHOBaHMI y MeXaxX OCTaHHBOI, Iependavyae BUKIIOYHO YMUCHY (pOopMy BHHHU LIOO
HACHIJIKIB y BUTJISIII cMepTi sxypHaicta [19, c. 183].

[Ipeamerom inmoro k. mp., nependadenoro cr. 347-1 KK «YMucHe 3HumeHHs abo
MOIIKOKEHHS MaliHa ) YPHAIICTa», € MAWHO, [0 HAJISKHUTH JKyPHATICTOBI YU HOTro GIM3bKUM
poanuam abo wieHam Horo cim’i. ITix giro cr. 347-1 KK He mignanaroTh NpOSBU 3HHUIICHHS
MmatiHa 3MI. MaeTtbcs Ha yBasi Te, IO AKIIO ITiJ] 9aC 3HIMAHHS CIOXKETY 3JIOBMHCHUK PO30UBAE
KaMepy TeliekaHainy abo yamae MikpodoH, 1o mepedyBae Ha Oamanci 3MI, taki mii MarOTh
kBamiikyBaTHCh SK OIUH 31 crmocoOiB mnependauenoro cr. 171 KK mneperkomxanHs
KYPHAIICTCBKIM mismbHOCTI. 3a cykymHicTio 3i cr. 347-1 KK Take gmisHHS Moxe OyTH
KBali(pikoBaHO JHIIE B TOMY BHIIQJIKy, KOJM BiJqmoBiaHe MaiiHO ({oTo-, Bineokamepa,
MIiKpO(QOH TOII0) HAJIeXKATh OCOOUCTO KYPHAIICTY.

Takox HeoOXiIHO 3BEpHYTHU yBary Ha Te, 1110, Ha BiIMiHy Bif 3araibHoi 4. 1 cT. 194
KK, nis iHKpuMiHyBaHHS $5IKOi HEOOXiJHO BCTAaHOBHMTH, II0 YMHUCHE 3HHIICHHS a0o
HOLIKO/KEHHS MaifHa 3aBJajo IIKOAY y BEIMKOMY po3Mipi, 3a cT. 347-1 KK kBanidixyerscs
OyIb-sKe 3HUIIEHHS a00 MOUIKOHKEHHsI MaliHa TIOTEPITINX, HE3aJIeKHO BiJl pO3MIpY 3aBIaHOl
mKkony. BoaHowac y BWIanKax 3HHIICHHS MaiHa BiJBEPTO HE3HAYHOI BapTOCTi (py4KH,
apKylia namepy Touo) abo He3HAYHOTO MONIKO/XKEHHS MaJIOIIIHHOTO MaiiHa He BUKIIIOYAEThCS
3acrocyBaHHs 4. 2 cT. 11 KK.

o peui, 3 orsiny Ha 100pe BiOMY JaBHIO MPOOJIEMY OLIHHOCTI TaKOrO MOHSTTS, SIK
«MaJIO3HAYHICTbY», B IOPUIUYHIN JIITEPaTypi 3yCTPIHalOThCsl TPOMO3UILIIT 1010 3aKOHOAABYOTO
3aKpIIUICHHS TOTO, SIKUW PO3Mip IIKOAX MOTPIOHO BU3HAUUTH SIK O3HAKY MPOCTOTO CKIAAY K.
np. (4. 1 cr. 347-1 KK), a sxuii ciniji BBaKATH «3HAYHOIO LIKOOIOY», 10 BUKOHYBasia O poJjib
KkBaTipikyr04ol 03HaKH BOTO K. TIp. [28, c. 146].

Kpanidikyrounmu o3Hakamu, nepenbadenumu 4. 2 cr. 347-1 KK, e 1) cnocio
BYMHEHHS K. Mp. — mianan, BuOyx abo iHIIMI 3aranbHOHEOe3Me4Huil crnocib, 2) HACHiIKH —
3aru0enb JIO/IeH Y1 THII TSDKKI HACIIKH.

[ix 3acubenno nodeli MOTPIOHO PO3YMITH CMEPTh SK MIHIMYM JIBOX TOTEpIILJIHX,
SIKUMU, Ha BigMiHy Big 4. 1 c1. 347-1 KK, MoxyTs OyTH OyAb-siKi 0COOH, HE3aJIEKHO Bijl TOTO,
YH € BOHHU JXyPHAJIICTaMU ab0 Y¥ MAIOTh POJMHHI 3B’ SI3KH 3 TAKUMH MOTepHianMu [29, c. 64].

3arubenb OHIET JIOMUHU B Pe3yJbTaTli BUYMHEHHS Aid, nependaveHux 4. 1 um 2 cr.
347-1 KK, HeoOXigHO pO3MIISAaTH SK TPOSB IHIIMX TSKKUX HACIHIJIKIB, KOTPI TaKOXK
nepen0avaoTh 3aMOIsSHHS TSDKKUX TUIECHUX YIIKO/DKEHb Xo4a O ofiHii 0co0i 4M cepeaHboi
TSDKKOCTI TIJIECHHX YIIKO/DKEHb JABOM abo Ounbiie ocodam [30]. He 0XOMIOIOTHCS MOHATTAM
«IHII TSOKKI HAacHiAkm» 1 He MOXyTh OyTh kBamipikoBai 3a 4. 2 cr. 347-1 KK Bumamku
3amOMiAHHS MaWHOBOi IIKOMW (HE3aJe)KHO Big i1 po3MipiB), IIKOAM JOBKULTIO (TaKOX
He3aJeKHO Bif 1 MacmrTabiB), TPHUBAJIOro TNPHUIMHEHHSA, He3opraHizamii abo oOMexeHHsS
¢yakmionyBaHHs 3MI 4n iHIIKX TAPHEMCTB, YCTAHOB, OpraHi3allii ToIo.

CraBuenHss no sramanux y 4. 2 cr. 347-1 KK macmigkie moxe Oyrtu nwrmre
HeoOepekHUM. SIKIo K BUHHHUU IependadaB i OakaB ab0 CBIIOMO JOITyCKAaB HACTAHHS IIHX
HACITIKiB, HOro Iii MaroTh KBaJli(hikyBaTHCS 3a CYKYIIHICTIO K. IIp., lependadeHnx 4. 1 cT. 347-
1 KK i, BianosigHo, ct. 345-1 a6o cr. 348-1 KK, sikiio motepmijuM € xypHaiicT, Horo Onm3bKi
pommgi abo wienu cim’i, wm c1. 115 (121, 122 Tomo) KK y Bunanky 3amomistHHS IKOAH 1HITAM
ocobam.

3aBepiryloun aHalli3 BiAMOBIAHOI KPHMiHATBHO-TIPABOBOI HOPMH, HE MOXKEMO HE
3ayBakuTH ¥ Te, mo caHkmisg 4. 1 cT. 347-1 KK € 6inbmr M’sKor0, HIXK CAHKINS 3aralbHOTO
CKIany K. mp., nependadenoro 4. 1 ct. 194 KK (ue mepenbdavae Takoro anbTepHATHBHOTO BUIY
TTOKapaHHSA, 5K 1M030aBICHHs BOJi Ha MeBHUMA CTpok). KpiMm Toro, 3Beprae Ha cebe yBary i Ta
o0cTaBHHA, IO 32 CaMy JIMIIIE TOTPO3y 3HHUIIEHHS a00 MOMIKOHKEHHS MaiiHa KypHamicra (4. 1
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ct. 345-1 KK) rimorernyno Moxke OyTH TpPH3HAYEHO IMOKApaHHS, KOTPE € OUIBII CyBOPHM
(mmo30aBIIeHHs BOJI Ha CTPOK 10 3 POKiB), HIXK 3a peajbHEe 3HUIIEHHS a00 IMOUIKOPKEHHS HOTro
Mmaiina (4. 1 cr. 347-1 KK).

KpuminansHo-nipaBoBa HOpMa, BUKIaneHa y cT. 349-1 KK «3axoruieHHs xypHaiicta
SIK 3apyYHUKa», € OCOOIMBOIO CEpesl 1HIIMX HOPM, IO 3a0e3NeuyloTh KpUMIiHAJIbHO-TIPABOBY
OXOpOHY XypHauicTiB. Lle moB’s3ane 3 THM, 1I10:

1) Ha BiAMiHY BiJl IHIIMX CTaTeH, IO CTOCYIOThCS KYPHATICTIB, ¥ qucno3uiii cr. 349-
1 KK BiacyTHs BKa3iBKa Ha CIEIiaJbHUI MOTUB — «y 3B’S3KY 13 3[IHCHEHHSIM >XYpHaJliCTOM
3aKOHHOI PO eCiitHOT AIsUTHHOCTI;

2) mpo ct. 349-1 KK ne 3raayetbes y mpumitii cr. 345-1 KK, B sikiit MicTuThCS
3akoHOmaBYa JAeQiHimis TOHATTA «mHpodeciiiHa MisUIBHICTh JKypHaTicTa», a TaKoX
PO3KPHBAIOTHCS MiJICTABU MiATBEPPKEHHS CTATyCy KypHAIICTA.

BinpizHserscs 3a3HaueHa HOpMa 1 BiJ 3aralbHOI HOPMH, IO Hependadvae IijcTaBh
KpPUMiHaJILHOI BiAIIOBIaIbHOCTI 3a 3axoruieHHs 3apyuHukiB (ct. 147 KK), Ta cnenianbHoi, 1110
nependavae MicTaBM KPUMiHAJIBHOI BiJIOBIAJILHOCTI 3@ 3aXOIUICHHS IPEJCTaBHUKA BJa]H
abo mpaliBHUKa MTPaBOOXOPOHHOro opraHy sik 3apyunuka (cr. 349 KK), mpuuomy He mnwmmre
KaTeropi€lo MoTepinX, ajie i iIHMUMHU 00’ €KTUBHUMHE Ta Cy0’ €KTHBHUMH O3HaKaMH. 3 OISy
Ha ue € miacraBu BBaxkaTH cr. 349-1 KK cBoepigHum riOpumoM HE3aKOHHOTO 1030aBJICHHS
BOJIi, BUKPAJICHHS JIFOJIUHU Ta 3aXOIUICHHs 3apyuHuKiB [30, c. 141; 31, c. 148].

Cy0’exTOM K. Tp., Ha BiAMiHY Bix cy0’eKTa K. mp., nepeadadeHux cr. cr. 147 i1 349
KK, € ocyana ocoba, sika nocsria 16-piunoro Biky. Tomy Bapto moromutwucs i3 1. ["a3galikoro-
BacunuinuH, sika y 3B’43Ky 3 UM BUCHOBYE, 1110 Y BUIIAJKY, KOJIM BUHHUH y Bini Bix 14 no 16
POKIB 3aTpUMYye J>KypHajicTa sK 3apydHMKa 3 METOI CHOHYKaTH PpOJUYIB 3aTPHUMaHOrO,
JepkaBHY a0o0 iHIIY YCTaHOBY, MIANPUEMCTBO YM OpraHizaiiro, GizuyHy abo ciyx00By 0co0y
JI0 BUMHEHHS YU YTPUMAaHHS BiJl BUMHEHHS OyIb-AKoi Aii SK yMOBHU 3BUIbHEHHS XKypHalicTa-
3apydHHKa, TO Horo nii HeoOXinHo kBamidikyBatu 3a cr. 147 KK sk 3axoruieHHs 3apyqHUKIB
[10, c. 13-14].

Cy0’exTHBHA CTOpPOHA K. TIp. XapaKTepH3YeTbcs NpsMUM yMmHCIOM. OOO0B’sI3KOBOIO
03HaKOI0 HOro cy0’€KTHBHOI CTOPOHU € METa — CIIOHYKaHHS JKypHAJIiCTa /10 BYMHEHHS Oy/ib-
sikol il (HanpHKIaa, ONPUIIOJHUTH, 3HUIIMTH, NepeJaTh iHid ocobl BiI3HATHIT Martepiai)
abo yTpuMaHHS BiJl YYUHEHHs OYAb-siKOi Jii (HANpHKIal, BiAMOBUTHCS Bij myOuikaiii
MaTepiajiB XKypHaJTICTCHKOrO PO3CIiyBaHHs a00 Bijl NPOJOBKEHHS TAKOTO PO3CIIiIyBaHHS).

Ha Binminy Bin ct. 147 KK, agpecatom Bumoru y cr. 349-1 KK He MoxxyTh OyTH Taki
cy0’€KTH, SIK YCTAHOBH, IIANPUEMCTBA, OpraHizauii, ciayx00Bi ocoOu, Onu3bki pomuui Ta
4iieH! CiM’T 3aTpuManoro abo iHmri ¢iznuHi ocodu. Tomy SKIIO 3aXOIUIeHHsT a00 TPUMaHHS 5K
3apyYyHHMKa IKYpHAICTa, HOro OJIM3bKUX pOJIWYIB YK WIEHIB ciM’1 BYMHEHI 3 METOIO
CHOHYKaHHS J0 TEBHUX Jiii 4u Oe3MisTIbHOCTI HE C€aMOro J>KypHalicTa, a YCTaHOBH,
MiANPUEMCTBA, OpraHizaiii, ciyk00Boi ocodu abo iHIIOl (i3U4HOI 0COOHM, TO TaKe JisTHHS
HeoOxinHo kBaidikyBaTu 3a ct. 147 KK [25, c. 1066].

3axomieHHs] 3apyYyHHKa Yy BUINAKY, nepenbdadeHomy cr. 349-1 KK, 3nilicHioeTbes 3
OyIb-SIKMX MOTHUBIB: SIK Y 3B’SI3KY 31 3IIHCHEHHSM 1M JKYPHAIICTOM 3aKOHHOI mpodeciitHol
JISUTBHOCTI, Tak 1 3 1HmMX npu4uH. e MosCHIOEThCs 3ralanuM paHilie GakrtoMm Toro, 110, Ha
BIIMiHYy BiJl IHIIMX HOPM, MPUCBSYCHUX KPUMIHAIBHO-TIPABOBI OXOpOHI IKYpHAJICTIB
(manpukinan, ct. ct. 345-1 Ta 348-1), y nucno3uii cr. 349-1 KK BifcyTHs BKa3iBKka Ha MOTUB —
«y 3B’S3KY 13 3IIHCHEHHSAM >XYPHAJIICTOM 3aKOHHOI mpodeciiHoi misubHOCTI». Takwii crtaH
pedeil crpaBeINBO KPUTHUKYETHCS BITYM3HSAHUMH KPUMIHANICTaMHM, SKi 3a3HAYAIOTh, IO
BIAMOBiTHA MPOTHUIIPABHA MOBEHiHKA Maja 0 HAa METi CIOHYKATH XypHAJICTa 3MIHCHATH 49U
yTpUMAaTHCS BijI 3[iHCHEHHS He Oy/b-sIKOi, a caMme TpodeciiHOT AisIBHOCTI )KypHamicTa [32, c.
129-130], amke He3po3yMino, YoMy 3i 3MiCTy cremiaipHOi HOpMH He BGadaeTbes i
«CTIEIiaTbHA) XapaKTep — 3B’ 530K MIXK iSUTHHICTIO IMMOTEPILIOro Ta mMoTpeboro ii mocuineHol
KpuUMiHaNmBHO-TIpaBoBOi oxopoHu [33, c. 14]. 3okpema, I I'a3znaiika-Bacunumme 3amaeTbes
NUTaHHAM: YOMY TPUMAaHHS JKypHAJliCTa «iK 3apydHHKa» 3 METOI, HalpHKJIaJ, CIIOHYKAaTH
HOro MOBEPHYTH TO3WYCHI HAM KOMITH, a00 YTPUMATHUCS BiJl CTATEBHUX 3B’S3KiB i3 APYKHHOIO
BUHHOTO, a00 BUMHHUTH Oymp-sKi iHON [ii, HE TMOB’s3aHI 13 MPOQECIHHOK HisTEHICTIO
MIOTEPITJIOro, TOBUHHO BIDIMBATH Ha KBaJiiKaIlifo IbOTO MisTHHSA Ta 301IBIIYBATH CTYIiHB
Horo cycmisisHOI HeOe3medHOCTI (MOpiBHAHO 3 BUMAIKAMH BYMHEHHS TaKOT'O CaMOrO POXY
JisTHB OO0 TPAIiBHAUKIB iHIMX mpodeciit un 6e3poditHuX) [3, c. 42]?

Peamizamist MmeTr 3axoruieHHsT a00 TpUMaHHS KypHAIicTa sSIK 3apydHHKa repedyBae 3a
MeXaMH 00’ €KTHBHOI CTOPOHH IBOTO CKJIATy 3704MHY. ToMy SIKIIO peamizamis Ii€i MeTH
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YTBOPIOE CKJIAJ IHIIOrO K. Mp. (HAaNpWKiaJ, BHMaraHHs), BIATOBIAHI MiSTHHA HEOOXiTHO
KBaJIi(piKyBaTH 3a CYKYITHICTIO K. IIp.

[le omniero BiaminaHIiCTIO cT. 349-1 Bix 3aramsHOI cT. 147 KK € Te, 110 B Hiif BiJICyTHI
KBayiQikyroui oOcraBuHH. 3Bakaroun Ha 1e, M. AKIMOB HeOe3MiJCTaBHO KOHCTaTye, IO
HaJIe)KHA KPHUMIHAJIBHO-TIPABOBA OIHKA JISHHS MPH HOr0 BYMHEHHI MO0 HEIOBHOJITHHOTO
a0o IpY IMOE€HAHHI 3 MOrPO30I0 3HUIIECHHS JIIOAEH 4K y pa3i HACTaHHS TSHKKHX HACTIJKIB €
npobiieMaTuyHOI0. «YUn MoXMBa a00 HEMOXKIINBA, — HE BIIEBHEHHUH MPAaBHUK, — KBaJi(iKamis
BKa3aHOro i3 mocwiaHHsM Ha 4. 2 cr. 147 KK? [34, c. 15]. CxunseMocsi 10 MigTPUMKH
BYCHOT'O, SIKMH BBa)a€, IO y BUMAJKY, KOJH 3arajbHa HOPMa BUCTYIAE €MHOIO Ii/ICTABOO
KPUMIHAJIBHOI ~ BiJIOBIJaJFHOCTI, 3aCTOCYBaHHS CICI[iaJIbHOI BHMaratuMe JIOJaTKOBOL
KBaJiQikamii 3a yMOBHM, II0 BYMHEHE BHUXOIUTHME 3a MEXI 3aXOIUIEHHS a00 yTpUMaHHS
cnenuigYHOro MOTEPIIJIOro sSK 3apydHMKa 1 BHHHA 0Oc00a 3a3ixaTMMe Ha IHIIHHA 00’ €KT
KpUMIiHAJILHO-TIPaBOBOI 0X0poHnu [33, c. 15].

BucnoBku. OTXe, y pe3yiabTaTi 3[IHCHEHOrO HayKOBO-IPAKTHYHOTO KOMEHTaps
OKPEMUX IIOJIOXKEHB CT. cT. 345-1, 347-1, 348-1, 349-1 KK 0Oyno, mo-nepure, chopmMyliboBaHO
peKoMeHzalii 100 BUPILIEHHs] TUX IUCKYCIHHUX MHTaHb, BiJCYTHICTh BIJMOBiIeld Ha SKi
MOXX€ 3aBaJUTH e(EKTHBHOMY 3aCTOCYBAaHHIO BKa3aHUX 3a00OpOH, IO-Ipyre, BHSBICHO
NpUTaMaHHi BiIMOBIIHUM HOPMaM HEIOJIKH, HasiBHICTD SIKUX y)K€ HETaTHBHO [T03HAYA€THCS Ha
PE3yNbTAaTUBHOCTI NEPILIHX, Ta BUCIOBIEHO MPOIIO3HUIIIT IIOA0 YCYHEHHS OCTaHHIX. 30KpeMa:

1) noBeneHO BHIIPABIAHICTh MOMIMIEHHS BCIX HOPM, NPHUCBSYEHUX KPHUMiHAJIBHO-
NPaBOBiH OXOPOHI KYPHAIICTCHKOI AisIBHOCTI, y po3ain V «KpumiHanbHI mpaBONOpYIIEHHS
NPOTH BUOOPHYMX, TPYAOBHX Ta IHIIMX OCOOMCTHX MpaB i CBOOOA JIIOAMHHU 1 TPOMAaTHUHA»
Oco06muBoi yactran KK;

2) apryMeHTOBaHO, IO 3aCTOCYBaHHS [0 OJKypHajJicra ynmapiB Ta iHIIHX
HACWJILHHUIBKUX JiH, 0 3aBaaiy (i3HYHOro OO0 1 HE CIIPUYMHIIN TUIECHUX YIIKOPKEHb, a
TaKoXX MOPJYBaHHS Ta KaTyBaHHS BMMarae KBaiigikarii 3a cykynHictio 3a cT. 171 ta 4. 1 (4.
2) cr. 126 a6o cr. 127 KK, a He cr. 345-1. BogHovyac miATpUMYETHCS TOYKa 30pYy IOJO
JOIIBHOCTI 3rajyBaHHs B oHOBJeHiH cT. 345-1 KK npo BixnoBiaHi i Hapasi He BKa3aHi y Hil
BUIM HACHJIbCTBA,

3) BHUCIOBIEHO HAyKOBY TillOTE€3y CTOCOBHO TOrO, WI0 Yy BHIIAJKY, KOJIH IOrpo3a
HACWJILCTBOM (KpIM TIOrpOo3u BOMBCTBOM) Ta HACHJILCTBO, IO OYyJIM 3acTOCOBaHi 10
XKypHauticta, Oyiau o0’ eHaHI €IMHUM YMHCIIOM, BUMHEHE NOTpeOye kBamidikamii e 3a 4. 2
cT. 345-1 ta 6e3 mocunands Ha 4. 1 cT. 345-1 KK

4) apryMeHTOBaHO, L0 Y BUIaJKaX, KOJIM IOrpo3a abo HACHIBCTBO LIOJ0 KYypHAIICTa
3IIHCHIOIOTBCS 3 METOI0 MEPElIKO/PKAHHS 3aKOHHIM MpogeciiiHii JisUIbHOCTI OCTaHHBOTO,
BUYMHEHE Ma€ KBaJi(hiKyBaTUCS 32 CYKYMHICTIO 32 4. 1 (4. 2) ct. 171 Ta BiANOBIAHOI 4aCTHHOIO
ct. 345-1 KK; y Bunazky x mnepeciiJyBaHHs 3a BUKOHaAHY Tpo(eciiiHy AisIbHICTD Ji1 BAHHOTO
MalOTh OTPHMYBATH KPUMiHAJIbHO-TIPABOBY OILIHKY 3 IIOCHJIAHHAM Yxe Ha 4. 2 (dK
nepeciigyBanns) cr. 171 ta cr. 345-1 KK.
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ABSTRACT

Roman Movchan. Special norms regarding the criminal protection of journalistic activity
(articles 345-1, 347-1, 348-1, 349-1 of the Criminal Code of Ukraine): scientific and practical
commentary on certain controversial provisions. The article provides a scientific and practical
commentary on certain provisions of articles 345-1, 347-1, 348-1, 349-1 of the Criminal Code of Ukraine,
based on the results of which, firstly, recommendations were formulated for solving those debatable
issues, the lack of answers to which can prevent the effective application of the specified prohibitions,
secondly, the shortcomings inherent in the relevant norms were identified, the presence of which already
negatively affects their effectiveness, and proposals were made for their elimination.

In particular, additional arguments are given in favor of the proposal expressed in the legal
literature to place all norms dedicated to the criminal protection of journalistic activity in Chapter V
«Criminal offenses against electoral, labor and other personal rights and freedoms of a person and a
citizen» of the Special Part of the Criminal Code of Ukraine.

It has been proven that the use of blows and other violent actions against a journalist that caused
physical pain and did not cause bodily harm, as well as beatings and torture requires qualification under
the totality of Art. 171 and Part 1 (Part 2) of Art. 126 or Art. 127 of the Criminal Code of Ukraine, not
Art. 345-1. At the same time, the point of view regarding the expediency of mentioning in the updated
Art. 345-1 of the Criminal Code of Ukraine on relevant and currently not specified types of violence.

A scientific hypothesis has been expressed regarding the fact that in the case when the threat of
violence (except for the threat of murder) and violence, which were applied to the journalist, were united
by a single intention, the committed action requires qualification only under Part 2 of Art. 345-1 and
without reference to Part 1 of Art. 345-1 of the Criminal Code of Ukraine.

It is argued that in cases where threats or violence against a journalist are carried out with the
aim of hindering the latter’s legitimate professional activity, the act should be qualified by the totality of
Part 1 (Part 2) of Art. 171 and the corresponding part of Art. 345-1 of the Criminal Code of Ukraing; in
the case of persecution for professional activity performed, the actions of the perpetrator must receive a
criminal legal assessment with reference to part 2 (as persecution) of Art. 171 and Art. 345-1 of the
Criminal Code of Ukraine.

Keywords: journalist, obstruction, influence, legitimate professional activity, information,
threat, destruction or damage to property, violence, bodily harm, assault on life, hostage, constitutional
rights, authorities, special victim, special subject.
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