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OBOB’S130K MMOBHOJIITHIX JITEA NMIKJTYBATHUCS
PO CBOIX HENPAIIE3JJATHUX BATHKIB:
MPONEJIEBTUYHUM ACIIEKT

AKTyalnbHICTh JIOCHIJUKCHHS OOYMOBIIIOETHCS HEIOCTAaTHIM pPIBHEM BHBYCHHsS IUTaHHA
000B’s13KIB MiTEH, SIKi JOCSINIM MOBHOMNITTS, MIKIYBAaTHUCS IIPO HENpale3JaTHuX OaTbKiB Ta MOTPeOOro
3’sICyBaHHs 3arajbHOIPABOBHX XapaKTEPUCTHK IbOro 000B’s3Ky. Bkasyerbcs, 1m0 y BITUM3HAHOMY
IIPaBO3HABCTBI BiJICYTHI 3araJIbHOTEOPETHYHI PO3POOKHU MPOOIEMATHKY BUKOHAHHS TOBHOJITHIMU JiThMU
000B’SI3KY MIKITyBaTHCS PO OATHKIB.

BucsiTieHo nponeneBTHYHI acleKTH PO3yMiHHS O0OB’SI3Ky NOBHOMNITHIX JHTEH MiKIyBaTHCS
PO CBOIX HEIpale3/laTHUX OaThKiB.

PestomyeTbcs, 1110, 3BaXKar0ul HA BUMOTH IOPUINYHOI TEXHIKH, TOLIIBHUM € BHECCHHS 3MiH /10
YHUHHOr'O 3aKOHOAaBCTBA I[0/10 3aMIHH CJIIB «IIOBHOJIITHI JITH» CIIOBAMU «JIITH, SIKi JOCSIJIN HOBHOIITTS.
BaxuimBuM HanpsMOM MOJANIBIIMX HAyKOBUX JOCHIDKEHb Ma€e OyTM BHU3HAUEHHsS IPUPOAU O00OB’SA3KY
JiTeH, sKi JOCATTIM IOBHOJITTS, HIKIyBaTHCA IO HENpaues3JaTHUX OaTbKiB Ta 3’SCyBaHH:
CITiBBiTHOIIIEHHS I[bOT'0 00OB’SI3KY 3 MOHSTTSIM IOPUINIHOTO 000B’ SI3KY.

Knrouogi cnosa: oumuna, oiczoammicme, mopanvhuii 0008’530K, Henpaye3oamui OAmMuKu,
00086 30K NIKILY8AMUCS, NOGHOAIMHI Jimu, OPUOUYHULL 0008 [30K.

IMocranoBka mpodaemu. OJHUM 13 NHTaHb, IO HA0YIO OCOOJIMBOI AKTYaJILHOCTI B
YKpalHCBKOMY IPaBO3HABCTBI TPOTSITOM OCTaHHIX JECATH POKIB, € MHTaHHS HPaBOBOI'O
crarycy mutuHH. CIliji 3a3HaYUTH, 110 OCHOBHA yBara HayKOBIIIB 30CepePKeHa IepEeBaKHO Ha
npoOJieMaTHIll 3aXKCTy TpaB JTUTHHH Ta 3a0e3MnedeHHs iXHbporo Onarononyyds. HamioHnansHe
3aKOHOJABCTBO Ta MDKHApPOIHI JOrOBOPH, 30KpeMa KOHBEHIlsI mpo mpaBa JUTHHHU, CTaJH
MPEJIMETOM JIeTaIbHOro aHaiizy. IlocTiiHMH MOHITOPHHI BHKOHAHHS JIEP)KaBOIO CBOIX
3000B’s13aHb Tepel JITbMH, 3a0e3nedyeHHs JOCTYmy 1O CYJIOBOI'O 3aXHCTy IIpaB Ta
€(pEeKTUBHOr0 MEXaHi3My pearyBaHHs Ha IIOPYIICHHS CTald BaXXJIMBUMH TEMaMH, IO
BHCBITJIIOIOTHCSI BITYM3HSAHMUMU TpaBHUKaMU. UMHHUKOM, IO ITOCWJIUB aKTYaJbHICTh LHOTO
HanpsiMy rHoceosorii y 2022 p., craiio moBHOMacumITaOHE BTOPTHEHHS POCii Ha TEPUTOPIIO
VYkpaiHCbKOi epxaBu.

BomHouac wmaibke HENOCHIIKEHUM 3ajHMIIA€ThCS IHIIMA aCleKT NpOOJIEMaTHKH:
3000B’s13aHHSI TUTHUHM TIepe] 0co0aMu, sIKi CHPUSIIOTH peatti3allii mpaB AWTHHU 3arajom, i
30KpeMa TUMH, SIKi MAIOTh i3 JAIThbMU CIMEHHHMH 3B’5130K. | X0ua MEBHOIO MipOrO TaKWil MiaXif €
JIEN0 BUNPaBAAaHUM, 3Ba)Kal0YH Ha MOAIOHICTh PABOBOI MPHUPOJN MPaB TUTHHH Ta JFOJCHKUX
npaB (o OyJI0 BUCBITIIEHO HAMU Y JEeKUIbKOX myOmikarist [1-2]), oqHak igeTbest Mpo iHIIHMMA
BU 3000B’I3aHHSI — TUIT 00OB’S3KY, 110 peali3yeThCsl MiCIsl HACTAHHS MOBHOMITTS 0COOH, aje
00yMOBJICHUI HUHIIIHIM BUKOHAHHSM O0O0B’SI3KY 1HIIIOIO CTOPOHOIO — OaThKaMH.

O3zHaueHni acneKT Ba)JTUBHUI JJIsl CTBOPEHHS OalaHCy MK MpaBaMH Ta 000B’sI3KaMu
JIUTUHH. 3 OISy Ha Te, 10 JUTHHA Ma€ TpaBa, BOHA TAKOX IIOBHHHA MaTH CBOi 00OB’SI3KH,
0COOJIMBO y BiJIHOCHHAX 13 OaThKaMH, OIMKyHaMH a00 MPUHOMHHUMH OaThKaMH.

JlocmipkeHHsT [bOTO  acHeKTy IMoTpedye KOMIUIEKCHOTO aHallidy Ta pO3pOOKH
BiJIMIOBITHUX 3arajJbHONPABOBUX IIOJIOKEHb, OCKUIBKA BCTAaHOBJICHHS OOOB’SI3KIB JTUTHHU
BuMarae 30ajaHcOBaHOro mijxomy. ToMmy NpoBeneHHS MOJANBIIUX PO3BIIOK Ta pO3pOOKa
KOHIICTIIIH 1070 3000B’s3aHb JAUTHHU Tepen oco0aMu, sKi CHPHUSAIOTH pearisallii 11 mpas, €
Ba)XJTUBHMM 3aBJIaHHSIM JUIsl YKpaTHCHKOT'O TIPAaBO3HABCTBA.

AHaniz nyOnmikanmiii, B AKHMX 3aI04YAaTKOBAHO BHpIileHHS Wi€i mnpodaeMu.
[IpoGnemaTtnka BHUKOHAHHS MOBHONITHIMH JITbMH OOOB’SI3KY IIIKIyBaTucs NpO OaTbKiB
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MepEeBAYKHO CTayia 00’€KTOM YBaru IPaBHUKIB Iichs HaOyTTs ynHHOCTI CiMEHHHM KOIEKCOM
VYxpainu, rnaBa 17 SKOro MIiCTUTHh FOPUIMYHI HOPMH, IO PETYJIIOIOTH BiANOBIAHI BiHOCHHU
[3]. Onnak igeTscs caMe PO AMCKYPC NMPaBHHKIB-IPAKTHKIB i3 MPHUBOILY PO3YMIiHHS 3MICTY
TUX 4Y{ IHIIMX HOpPM, IO MicTsaThest y maBi 17 CiMeHHOro Koiekcy YKpaiHH, a TakoX
BHCBITJICHHS LMX HOPM Ha caiiTaXx OpraHiB Jep)KaBHOI BJIAAM Ta OpraHiB MiCIEBOrO
CaMOBpSTYBaHHSL.

Bapro 3ayBaxxuty, o 00’ €KTOM KOMILIEKCHOT'O HAYKOBOI'O OCMHUCJIEHHS 1Ii HODMH He
CTajJH, 30KpeMa y KOHTEKCTi IX pO3yMiHHS uepe3 IMpu3My Teopii mpaBa. Y INpaBO3HABCTBI
3’SIBIIIOTHCS 3/1OLIBIION0 OKpeMi MyOJIiKallii 3 03Ha4YeHoi mpobieMaTuku. JIo TOro x, y HUX
MepeBaYKHO HIEThCS caMe IPOo 00OB’S30K OATHKIB YTPUMYBATH JiTei, TOOTO MpO 3BOPOTHIM
BKa3aHOMYy HamH 000B’s30K. Tak, cimij 3rajatd HaykoBy pobOory B. 3aBropomnboro Tta
I'. [TimeHnYHOI, TPHUCBSYEHY BU3HAUCHHIO CTaHY OIPAIfOBAaHHS MPOOJIEMAaTHKH BHUKOHAHHS
000B’s3Ky OAaTBhKIB MIKJIIyBaTHUCS PO JiTed (BiI3HAYMMO, IO HABEJICHUN HW)KYE BHUCHOBOK
aBTOPIB 3HAYHOIO MIpOI0 CIIiJ| TOUIMPUTH 1 Ha OOOB’S30K JiTel yTpUMYBaTtu OATHKIB).
«KoMIutekcHi  TOCHiPKEHHST KOHCTHUTYLIMHOrO OOOB’S3Ky OaTbhKIiB YTPUMYBaTH CBOiX
HEMOBHOJITHIX JiTeld B YKpaiHi BiACYTHi. 3Ba)kalo4M Ha 3aKpilUICHHS JaHOTO OOOB’S3KY
HopMamMu OCHOBHOT'O 3aKOHY, HOTrO IMOJajibllie AOCTIKEHHS CIIiJi TPOBOMUTH 3 TOYKH 30pY
KOHCTHTYLIIHHOT HAyKW», — aKIIEHTYIOTh HayKoB1Ii [4, c. 23].

«HeoOXimqHO TakoX 30CEPEOUTH yBary Ha OpI€HTAIlll CYCHiJIbCTBA Ha TOJOBHHX
ciIMEHHMX I[IHHOCTSX CyYacHOI JIIOJAChKOI muBLmi3amii», — BkadyloTh K. Kamoba i
M. KoHtoxoBa, MiZICyMOBYIOYH JTOCHIDKEHHSI MPOOJIEMAaTHKU 000B’ 3Ky OATHKIB MIKITyBaTUCS
npo aiteit [5, ¢. 17]. 1 11efi BUCHOBOK ITOBHOIO MipOIO € B2YKJIMBUM Y THOCEOJIOTIT 3BOPOTHOT'O
000B’s13Ky — 000B’SI3KY JITEH 1010 HEMpaIle31aTHUX O0aThKIB.

OpHier0 3 TMEpUIMX HAYKOBHUX pOOIT 13 O3HAYCHOI IMPOOJIIEMAaTHKH € CTaTTS
10. 3aBroposHboi, KOTpY aBTOpKa HPHUCBSATHIA BHUCBITJICHHIO NMHUTaHb IOHSTTS, CYTHOCTI Ta
3MICTy MEXaHi3My peatizallii pUIMIHOro 000B’ 13Ky OATHKIB MIKIYBATHCS PO CBOIX JiTeH 10
iX TOBHONITTS, a TaKOX BU3HAYCHHIO MPUTAMAaHHUX HOMY €NIEMEHTIB Ta 3[IHCHEHHS iX
XapaKTepucTuK» [6, c. 61-67].

Crin 3ranatu i HaykoBy ctarTio C. Manuinka, y sKiid «3’ICOBaHO XapaKTepHI PUCH Ta
chopMynbOBaHO Ne(iHIIIIO MOHATTS IOPUANTHOTO 000B’A3KY MOBHOJITHIX TITSH MIKITYBaTHCS
PO CBOIX Herpane3iaTHuX 06aThKiBy [7, c. 31].

UM He €JMHUM JUCEPTAIIHHAM JOCIIIKEHHSAM 13 OKPECJIeHOT MPOoOJIeMaTHKU € po0oTa
O. JIyk’ssHuyk [8]. OmHak CiIil HATOJIOCUTH, II0 BOHO 3JiHCHEHE B MEKaX HAYKH IIMBUILHOTO
MpaBa, a He 3arajibHoi Teopii paBa YM KOHCTUTYLIHHOTO MpaBa.

Omxke, y BITYM3HSHOMY IIPaBO3HABCTBI BIJCYTHI 3arajbHOTEOPETHUYHI PO3POOKH
Mpo0JIeMaTUKY BUKOHAHHS TIOBHOJIITHIMH JIThBMU 00O0B’SI3KY MIKIYBaTUCS MPO OATHKIB.

MeTo10 crarTi € BHCBITJCHHS IPONEACBTUYHHUX AaCIHEKTIB PO3YMiHHS OOOB’SI3KY
MIOBHOJITHIX AiTeH MIKIIYBaTHCS PO CBOIX Henpare3IaTHUX OaThKiB.

[puHaringHO 3a3Ha4MMO, IO 11 POOOTa € OMIHIEIO 13 3aIUIAHOBAHUX TPHOX MyOITiKaliH,
y sSKHX OyJe BUCBITJIEHO caMme€ 3arajbHOIPAaBOBHH acHeKT OOOB’SI3KY JiTeH, sIKi JTOCSAIIN
TIOBHOJITTSI, MIKITyBaTHCS TIPO HENPAIe3JaTHUX OaTHKiB.

Buknax ocHoBHoro marepiamy. OCHOBOIO Uil 3arajbHOTEOPETHYHOTO aHANi3y
OKpECJICHOr0 TpeAMeTa mMi3HaHHS € Bu3HaueHHs y Koucturynii Ykpainm ta CimelHOMY
KoJleKCi YKpaiHU TMOBEIIHKM MOBHONITHIX AiTed MIONO Hempane3ZaTHUX OaThKiB came SK
000B’S3KY.

[Tpu Bu3HaYeHHI cy0’€KTa 3000B’s13aHb 3aKOHOIABEIh BUKOPHCTAB JIOBOJII HE3BUYHUIHA
TEpMiH «IOBHOJITHI JiTW», IO PO3MNISAAETHCS JIHIBICTUKOIO SIK OKCIOMOpOH. Tak, 3a
nediHimiero, Mo 3akpilicHa y HalliOHATHHOMY 3aKOHOIABCTBI, TUTHHOI BH3HAUYAETHCS TakKa
JIIOJIMHA, KA HE JOCSriIa MOBHOMTTA [3]. «/IUTHHOIO € KOXHa JII0JIChKa iCTOTa 10 TOCSATHEHHS
18-piuHOrO BiKY, SKIIO 32 3aKOHOM, 3aCTOCOBYBAaHMM JO JlaHOi OcOOM, BOHa HE JOCATAE
TIOBHOJITTS paHimie», — Bin3HadaeThest y KonBeHuii npo npasa qutuau [9]. BiamosinHo, npu
BH3HAYCHHI HOCIS TOCITIIXKYBaHOTO 00O0B’S3KY 3aKOHOABEIlb BKAa3ye€ Ha «IOBHOJITHIO 0CO0Y,
sIKa He JI0CATIIa TOBHOJITTS, 10 € HOHCEHCOM.

Tox mepmuM 3aBIaHHSAM, IO Ma€ OyTH pO3B’s3aHe, € PO3YMIHHS 3MICTY MOHATTS
MTOBHOJIITHIX JiTeH, HOro BiAMOBITHOCTI BHMOraM IOPHIMYHOI TEXHIKH. Xo0dYa BiAIOBiAb Ha
JPYry YacTHHY BKa3aHOTO 3aBJaHHS € OYEBHIHOIO, 3BAKAIOUYM Ha BIJHECEHHS, 5K YyXKe
3a3HAYaNoCs, MOHATTS IIOBHOJITHS TUTHHA» JI0 OKCIOMOpoHY. OTKe, Y MeXax IOpHIMYHOrO
JIMCKYPCY BUKOPHMCTaHHS TAKOT'O TEPMiHA HE BiJNOBiJa€ BUMOTraM FOPHIMYHOI BU3HAYEHOCTI
Yyepe3 MO3HaueHHsl HeicHyrouoro cyb’ekra. Lle mopoxkHe MOHATTS a00 MOHSTTS 3 HYJIBOBHM
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3MicToM. He icHye MOBHOMNITHROI TUTHHHM SIK Cy0’ekTa IpaBa. € abo AuTHHA (HEIOBHOJITHS
oco0a), abo OBHOJIITHS 0co0a.

Opnak BUKOpUCTaHHSA y TekcTi KoHetuTyrii Vkpainu mporo Tepmina (ct. 51 [10])
00yMOBJIIO€ HEOOXIHICTh TIIyMa4€HHs BIATIOBIHOTO TIPHUITUCY.

Y KOHTEKCTI MOIIYKY 3MiCTy BKa3aHOTr'O TepMiHa BapTO MEBHOIO MipOIO MOTOIUTHUCH 3
te3ot0 O. JIyk’sTHUyK TMpo Te, M0 y IbOMY BUMAIKy WAETHCS MPO 3aKpiIUIEHHS MOPAIBLHOrO
000B’s13ky [11, c. 54]. Cucremne TirymadeHHs nonoxenb cr. 51 Konerurynii Ykpainn Bkazye
Ha Te, 110 3aKOHOJABElh MaB Ha yBa3i BiIHOCHHM «0aTbku — miTmy». Came Take CIIPUHHATTS
JTO3BOJISIE 3PO3YMITH TEPMIH «IOBHONITHI JITH»: y BITHOCHHAX MiXK OaTbkaMH Ta IXHIMH
IITBMU OCTaHHI 3aBXIH JUIS TEPIIMX 3aJUINAIOTHCS AIThbMH (Y CEHCI BIIHOCHMH MK HUMH).
Hanpukian, 70-piunwmii I1. € curoM (mutuHOo0) Amst iioro 90-piynnx 6atekis C. 1 B.

Ile oueBMAHO 3 MOINISAY MoOpalli, OfHAK Yy KOHTEKCTI IPUIMCIB 3aKOHOJAaBCTBA
BUKOPHCTAaHHS TEpPMiHa «IIOBHOJITHI JITH» € HENPaBHJIBHUM i3 TMOIJISITY BUMOT FOPUIUYHOL
TexHiKH. Haromocumo, 1m0 ko B Tekcti OCHOBHOTO 3aKOHY, 3Ba)KalOUM Ha XapaKTEPUCTHKH
KOHCTHTYILII SIK aKTa, [0 BU3HAYA€ OCHOBH CYCIIBHOIO JIay 1 JJISl HOPM SIKOTO BIJIACTUBHHA
JIAKOHIYHHWH, TEBHOI MIpPOI0 IMILUTIIUTHUHA XapakTep, BXKHMBaHHA LHOTO TEPMiHA MEBHOIO
Miporo rormycrume, To B TekcTi CiMeiHoro Konekcy — Hi. Sk npuknan Bapto 3ragatu posmin 11
Koncturynii Ykpainu, Ha3Ba SIKOr0O Ma€e €KJIEKTUYHUI XapakKTep, BKa3yloud Ha Taki pi3Hi 3a
CBOEIO TIPABOBOIO TIPUPOAOIO SBUIIA, SIK: 1) mpaBa i cBoOOAM JIIOAWHHM; 2) TpaBa TPOMaJIsH; 3)
000B’SI3KM TpOMaJIsiH (TIPH TOMY IO TEpIIe SBUIIE KOAHOI MipOIO He OB’ si3aHe Hi 3 APYTUM,
Hi 3 TperimM). OHaK y TaIy3eBOMY 3aKOHO/IABCTBI MEPEBAYKHO WAETHCS MPO OTHE 3 Ha3BaHUX
SIBUIIL.

TakuM 4MHOM, 3Ba)Karoud Ha BCE HaBelleHE BHIIE, Y HAIllOHAJHHOMY 3aKOHONABCTBI
JIOIITPHO TEPMIiH IOBHOJITHI IITH» 3aMIHUTH TEPMIHOM «JIITH, SAKi JOCSIJIH MOBHOJNITTS.
BinmoBinHO, BUKOPHCTaHHS IbOrO TepMiHA HA IO3HAYEHHS TUX OCIO, sIKi IepedyBaroTh Y
CiMEHHHUX 3B’sI3Kax i3 HElpane3JaTHUMHU OaThbKaMH, Oyae YiTKO BKa3yBaTH Ha 3000B’S13aHOTO
cy0’ekTa MIOMO IMiKIyBaHHA. [IpM NmbOMY HAa TUX MiTeH, SKi HE JOCSIIIIM IOBHOJITTS
(3aNIMIIAIOTECS AITBbMH Y IOPUAMYHOMY PO3YMIHHI MOHSTTS), OOOB’SI30K MIKJIyBaHHS HE
TIOIIUPIOETHCSI.

KpiM TOro, HeoOXimHO 3’sACYBaTH camMy NPHPOLY OOOB’S3KY MiTEH, SAKI JOCSTIH
MOBHOJMITTSI, IIKIYBaTHCS MpPO Hempare3gaTHux OarekiB. IOpuaumyHuii 00OB’s30K 3a3BUUAil
IHTEPIIPETYEThCS SIK Take 3000B’S3aHHS, IO BCTAHOBJIEHE 3aKOHOM a00 IiI3aKOHHUMH
NPaBOBUMH aKTaMu (YW IHIIUMH JDKEpelaMHd IpaBa) 1 € OOOB’SI3KOBUM JJIsl BUKOHAHHS
(I3UYHOIO YU IOPUIUYHOI0 0c00010. 30008’ I3aHHS MOXKe IepeadadaTH pisHOMaHITHI Aii, KOTpi
moTpiOHO 3milicHIOBaTH a00 BiX 3MIHCHEHHS SKUX CJIiJ YTPUMATHCA BiIIOBITHO JO
BCTaHOBJICHUX TPaBHJIL.

Crig HaronocuTH, IO IOPUAWYHI OOOB’SI3KM MOXKYTh BHILUIMBATH 3 PI3HUX JDKEpEN
NpaBa, TaKuX sK: 3aKOHH, IIOCTAHOBH, JIOTOBOPH a00 CyAoBa NpakTHKa Ta iH. BoHM MOXyTh
CTOCYBaTUCS Pi3HUX cdep KHUTTA, SK-OT: OCOOHMCTI IpaBa Ta OOOB’SI3KH, T'OCHOIAPCHKI
BiIHOCHHH, CITaJIKOBI BiJTHOCHHH, 000B’S3KH IPOMAJISH MEPE]] ICPIKABOIO TOIIIO.

HeBukoHaHHS IOpHIWYHHX OOOB’S3KIB MOXKE MaTW Pi3HI HACTIJKH, BKIIOYHO 3
aJIMiHICTPaTUBHUMHM, IMBUIBHUMHM UM KPHUMIiHAJIBHUMHU CaHKIISIMH B pa3i IOpYIICHHS.
BomHouac HEBHKOHaHHS IOPUIMYHMX OOOB’SI3KIB  MOXKE TIPU3BECTH /IO  IIPaBOBOI
BIJIMIOBITAJIGHOCTI TEePe]] CYIOM UM i1HITUMH OpraHaMHU.

OTxKe, 10pUANYHUNA OOOB’S30K — 1€ KIIOYOBHH KOHIIENT y HAalliOHAJIBHOMY IpaBi
(MD>KHapOoIHHH acIleKT He PO3TJIIAEMO), 10 PETYIIIOE MOBEIIHKY Cy0’€KTiB MPaBOBIIHOCHH Ta
3a0e3Ieuye IpaBoMOPAIOK Y CYCITIIbCTBI.

IOpunuunuii 000B’A30K € OJHHUM i3 €JIEMEHTIB 3MICTy MPABOBUX BiTHOCHH TOPST i3
Cy0’€KTMBHUM IOpDWJMYHUM TMpaBoM. [Ipu 1bOMYy cami TNpaBOBi BiJIHOCHHHU 3a3BHYaii
pO3TIIIAIOThC  SK  (popMa peainizamii  Ccy0’€KTHBHHX TIpaB, iXHBOTO 3aXHCTy a TaKOK
BHUKOHAHHS IOPHINYHUX 000B’s13KiB [12, ¢. 215].

Y 3B’A3Ky 3 MM BapTO BiJ3HAYUTH, WO ISl TPABOBUX BIJTHOCHH Ba)KIHBOIO
XapaKTEepPUCTUKOI0 € BOJIHOBA CTOpPOHA. [IpaBOBIAHOCHHU € BOJBOBMMH BiJHOCHMHAMH. BoHM
0a3yloThCsl Ha CBIJOMOMY aKTi BOJI CTOpiH (a00 mpuHaWMHI ONHI€T 3 HUX), SKi BH3HAYaIOTh
CBOI TIpaBa, 00OB’SI3KM Ta BiANOBINaJIbHICTh. BOIbOBa CTOPOHA € OCHOBOIO JIJIsi BUHUKHEHHS,
3MIiHM Ta TPUIHHEHHS NPAaBOBUX BIIHOCHH. Y TIPaBOBUX BiJHOCHMHaX BOJHOBAa CTOPOHA
BUPa)Ka€ThCS Yepe3 MOBEIIHKY OCOOM, YKIIaJIaHHS MPAaBOYHMHIB, yXBaJCHHs pillleHb, HAJaHHS
sroqn abo BIIMOBHM, a TaKO)X BUKOHAHHS a00 HEBUKOHAaHHS (CBIZOMOIO) IOPWAMYHUX
000B’s13kiB. 1lg BoOJBbOBa JiSUTBHICTH 3IIHCHIOETBCS 3 PO3YMIHHSIM HACHIJIKIB  Ta
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Bi/ITIOB1IAJIBHOCTI 3a CBOT [Iil.

Jlonamo, 10 XapaKTepUCTHKOIO Cy0’€KTIB ITPaBOBHUX BiJJHOCHH € MPaBOCYO’ €KTHICTb;
0e3 mpaBo- Ta Ji€3ATHOCTI 0co0a He MOKe OyTH y4acHHKOM IPaBOBUX BiJHOCHH. J[opeuHO
HaroJOCHTH, IO MEPEBAYKHO 3 BIKOBOIO XapaKTEPUCTHKOIO OB’ I3YETHCS JI1€3/]aTHICTb.

TakuM YMHOM, BpaxyBaHHS BOJBbOBOI CTOPOHU € KJIFOUOBHM AacCIEKTOM MpH aHai3i,
PO3YMiHHI Ta peryJroBaHHI NPaBOBHX BiMHOCHH. BOHa BW3HAauyae aKkTHBHICTH Ta CBIJIOMICTb
YYacCHHKIB IPaBOBHUX BiTHOCHH i BIUIMBA€E Ha TXHE MPABOBE CTAHOBHIIIE Ta B3a€EMOIIIO.

3BakarouM Ha O3HAuYeHEe, CJiJl BKa3aTW Ha Te, IO IOPUAWYHUI OOOB’SI30K Mae
YCBIIOMJTIOBATUCS 0CO00I0 1 a00 ocoba J00pOBUTRHO Oepe Ha ceOc BUKOHAHHS IICBHOT'O
3000B’s13aHHs1, a00 CBIJJOMO IOTO/KYETHCSI HAa HASBHICTH Y HEi BiAMOBIIHUX 000B’s3KiB. Tak,
HAIPHKJIIAJ, 1010 OCTAHHHOIO MOXKHA 3raJaTh 3aCTOCYBAaHHS JI0 0COOM 3aXO/IiB, 3aKpIiIUICHUX
y CaHKIii IOpUANYHOI HOPMH. 3HaYHA KiJIbKICTh MPABOIOPYLIHUKIB He Oaxasia O 3aCTOCYBaHHS
JI0 HUX HETaTHBHUX HACJIJKIB 32 BUMHEHE NpaBoropyuieHHs. OJHaK BOHH YCBiJIOMIIIOBAJIH,
IO 32 BYMHEHE HAa HUX MOXeE OYTH IOKJIaJeHO OOOB’SI30K 3a3HATH INEBHHUX I1030aBJEHb, 1
CBIZIOMO TOTOIWIMCS 3 LUM, BYMHMBIIA IIPAaBOMOPYIIEHHS Ta HAMAaralo4uch YHUKHYTH
BignosiganeHOCTI. AGO 3ragaeMo 00OB’A30K CIUIATH IOJATKIB. Xoda € Taki ocoOH, sIKi He
XOTiM O cIulauyBaTH TOJNATKH, ajie BOHM BHKOHYIOTH Ieil topuanuHuii o0oB’si3ok. [Ipote
HaroJOCHMO Ha MOXIIMBOCTI IT030aBJIEHHS LBOI0 OOOB’SI3KY ILISXOM BigUy)KE€HHS 00’ €KTa
orogatkyBanHs. 1o 3HOB-Taky BKa3ye Ha YCBiJIOMJIEHE CHPUIHATTS Ta JOOPOBIJIbHY 3roAy Ha
BUKOHAHHS IOPUANYHOrO 000B’s3Ky. Tak camo i y BUHagky OOOB’SI3KiB, II0 BUHUKAIOTH i3
BITHOCHH IPOMAJISTHCTBA: 0C00a MOXKe HAOYTH I'POMAJITHCTBA 1HIIIOI IepKaBH (32 HasIBHOCTI 70
TOTO IiJICTaB) Ta BUHTH 3 TPOMaSHCTBA.

Omxke, IOPUANYHHNA OOOB’S30K TMOB’sI3aHMN 13 JOOPOBIIBHMM B3ATTSIM Ha cebe
BiAMOBITHUX 3000B’s13aHb 200 31 CBIAOMUM IOTOMKEHHSIM Ha BHKOHAaHHS 3000B’s3aHHA. 110
BIJICYTHE y BUNAJKy MOKJIaJaHHs Ha JiTel aHaJIi30BaHOTO 0OOB’SI3KY, LI0 MOB’SI3YETHCS CYTO 3
KaJIeHJapHOIO naroto. /[UTHHA He BOJIOJi€ MOBHOIO JI€3ATHICTIO, 2 TOMY HE MOXXE MOBHOIO
MIpOIO YCBIJJOMITIOBATH B3ATTS Ha cebe 000B’s3KYy, III0 BUMArae BiJ Hel 3aKOHO/aBellb, Ta He
BHUCJIOBJIIOE CBOIO 3TOAY 3 TaKMM OOOB’SI3KOM; HE MOXKE€ BIJIMOBHUTHCS BiJl CTATYCy AUTHHHU Y
TIeBHUX CIMEHHUX BiJJHOCHHAX TOIIO.

Crij miIKpeciuTy, o HaMU He 3aIrepeuyeThesl BAXIIMBICTh 1 HEOOXIIHICTh iCHYBaHHS
000B’sI3Ky AiTell MKITyBaTUCS NMPO CBOIX HEMpalne3JaTHUX OaTbkiB. JIWie HaronomyeThes: Ha
HEBIIIOBIIHOCTI MTPUPOIU BOTO O0OOB’SI3KY MPUPOJII FOPUANYHOIO 000B’sI3KY (MpHHAHMHI Ha
nepiuii norssn). Came TOMy HEOOXiTHUM € TPOBEACHHS KOMIUIEKCHOTO Mi3HAHHS O3HAYEHOI
MPOOJIEMATHKH.

BucnoBku. Takum 4yuHOM, 3 OIJISIy Ha BUMOTH IOPUAWYHOI TEXHIKH JOLITBHUM €
BHECEHHsI 3MiH JI0 YMHHOTO 3aKOHOJABCTBA OO 3aMiHH CIIiB «IOBHOIITHI JIiTH» CIOBaMH
«IiTH, SKi AOCATIN MOBHOMITTS». BaXITMBUM HampsMOM TMOAAJBIIMX HAYKOBUX JOCIIIKEHBb
Mae OyTH BH3HA4YEHHsI ITPUPOAU O0OB’S3KY JITEH, SIKI TOCATIM MOBHOMNITTS, MIKIYBAaTHCS TPO
Herpaue3/laTHUX OaThKiB Ta 3’CYBaHHS CIIIBBIITHOIIEHHSI I[OTO OOOB’SI3KY 3 IOHATTSIM
FOPUIUIHOTO 000B’S3KY.
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ABSTRACT

Andrii Kuchuk. The obligation of adult children to care for their disabled parents: the
propedeutic aspect. The relevance of the research is determined by the insufficient study of the issue of
the obligations of children who have reached the full age to take care of disabled parents and the necessity
to clarify general and legal characteristics of this obligation. It is indicated that there are no general and
theoretical developments regarding the fulfillment of the duty to take care of parents by adult children in
domestic jurisprudence. The purpose of the article is to cover the propaedeutic aspects of understanding
the duty of adult children to take care of their disabled parents.

It is indicated that the basis for a general and theoretical analysis of the subject of knowledge is
the definition of the behavior of adult children in relation to disabled parents as a duty in the Constitution
of Ukraine and the Family Code of Ukraine. It is emphasized that the legislator’s use of the term «adult
children» does not meet the requirements of the legal technique and the classification of this term by
linguistics as an oxymoron.

There are two tasks that should be solved as a priority: first, it is an understanding of the adult
children concept’s content, its compliance with the requirements of legal technique; secondly, it is
necessary to clarify the very nature of the duty of children who have reached the full age to take care of
incapacitated parents.

Legal obligation is one of the elements of the legal relations content along with subjective legal
right. Legal relations are volitional relations. They are based on the parties’ conscious act of will. The
person should be aware of the legal obligation; a person either voluntarily undertakes the fulfillment of a
certain obligation, or consciously agrees that he has the corresponding obligations. This characteristic of
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the legal obligation is absent in the case of entrusting adult children with the duty to take care of disabled
parents.

It is summarized that taking into account the requirements of the legal technique, it is
appropriate to amend the current legislation to replace the words «adult children» with the words
«children who have reached the full age». An important direction of further scientific research should be
to determine the nature of the obligation of children who have reached the full age to take care of disabled
parents and clarify the correlation between this obligation and the concept of legal obligation.

Keywords: child, legal capacity, moral obligation, disabled parents, duty of care, adult
children, legal obligation.
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IPABOBE 3ABE3NEYEHHS AISIJIbBHOCTI IHCTUTYTIB
T'POMASIHCHKOT'O CYCIILIBCTBA SIK OCHOBH JEPKABU
B YMOBAX BIMHU

BucsiTieHo Baj¥JIMBY JUI CbOIOJICHHS YKpaiHM TeMy — MisUIbHICTb T'DOMaAsSHCHKOIO
CYCIIJILCTBA B YMOBaxX BiHM. 3IifiCHEHO HayKOBO-NPAKTHYHUH OIJIAA B3aEMOAII IPOMaIsHCHKOrO
cycHinbcTBa YKpaiHU 3 OpraHaMu IyOJIiuHOI BJIaJu B yMOBaX pOCiHChKO-yKpaTHCHKOI BifHUL.

I'pomajistHCBKE CycIisibeTBO YKpaiHu, 10 3apa3 nepedyBae y cTaHi BiHHU, PO3TIISIHYTO HE JIMILIE
K CYKYIHICTb BiJIbHUX IHIMBIAIB, ajie i K CYCHIUJIbCTBO, 110 NOOYJOBaHE Ha CIPABEUIMBHUX BiJIHOCHHAX.
B ymoBax BiiiHM NpolLecH CTaHOBJICHHs JI€MOKPAaTHYHOI IPAaBOBOI JAEp)KaBH Ta IHCTUTYLIOHATI3alLlis
IPOMaJITHCHKOTO CYCITUILCTBA B YKpaiHi BifOyBaroThCsl OJHOYACHO, JIOIIOBHIOIOUH OJIHE OJHOro. Bapro
KOHCTATyBAaTH, 1110 BOHH 11 JIaJIeKi Bijl JOCKOHAIOCTI.

3’s1c0BaHO, 1110 IHCTUTYTaMH I'POMaJSIHCBKOI'O CYCIILIBCTBA € JOOPOBUIbHI TPOMAZIChKI OpraHi3arii
Ta TPOMAJICBKI PYXH; He3aJlexkHi 3aco0u MacoBoi iH(popMaLii SK JLKepeso IpOMaChKOl JyMKH; BUOOPH Ta
pedepenaymu sk MeXaHi3M peaiizallii JeMOKparii Ta BHSBICHHS IPOMaJIChKOl JyMKH; OnaroaiiiHi ¢oHmw,
BOJIOHTEPCHKI OpraHi3alli; pesiriiini oprasisauii; npodeciiiui, TBOpYI CHUIKK Ta iHII CY0’ €KTH.

INoBHOMacmTabHe BTOpPrHeHHs pocii B YkpaiHy, mo posnouanacs 24 yororo 2022 p., craino
MOIITOBXOM JUISi HAaKONMYCHHA MEXaHi3MiB (OPMYBaHHS Ta PO3BUTKY MILHOI 1 3J1ar0JDKEHOI B3a€MOJIIT
OpraHiB JepkaBHOI BIAJM Ta IHCTUTYTIB 'POMAJSHCBKOro cycriibera. [IpoTe mumsix mo mepemMoru €
HEJIErKuM, a TOMY IIoTpe0ye 3HaYHUX ped)OpM Ta BIOCKOHAJICHHS TAKMX MEXaHi3MiB.

Ha ocHOBIi aHaii3y HayKOBHX JDKEpEII Ta CTaTHCTUYHMX JIaHUX BCTAHOBJICHO, 110 TPOMAJISTHChKE
CYCHIIbCTBO YKpaiHM B yMOBaxX BiffHH € OCHOBOIO [UIsi NOOYIOBHM €BpONEIChKOI IpaBoBOi Ta
JIEMOKPaTUYHOI JIepKaBH, alleé B yMOBaxX ChOTOJCHHs HEOOXiHI 3MiHM B 3aKOHOZABCTBI YKpaiHH, KOTpi
JIONOBHWIN OM HPAaBOBE PEryNIOBAHHS JAiSNIBHOCTI IHCTUTYTIB TPOMAJIIHCBKOTO CYCIIILCTBA, 30KpeMa B
YacTHHI 3JIMCHEHHS KOHTPOJIO 3a OpraHaMH JIepikaBHOI BJIAJM B yMOBaxX BiHHM, CTBOpPEHHS
CIIPUSITIIMBOTO IIPABOBOI'0 PEXKUMY JIisUIBHOCT BOJIOHTEPCHKUX (DOHIIB Ta OyaroiiiHuX opraHizanii.

Knrouogi cnosa: npasose 3abezneuenns, spomadsincobke CyCniibCmeo, Gilina, opeanu nyoniuHoi
671a0U, 0epaicasa, cpOMAOCHKI Op2anizayii, 2POMAOAHCHKE CYCRilbCMEO.

IMocranoBka mpodmemu. OAHUM i3 KIIOYOBHX MOMEHTIB y PO3BHTKY IPaBOBOI
Jep)kaBu € T KOMYHIKallisi 3 TpPOMaJASHCHKUM CYCHUJILCTBOM. IlinBuieHHS (QyHKIIH
eQeKTUBHOCTI BJIaJ MOKJIMBE 32 YMOBHU 0Oe3MocepelHbol y4acTi rpoOMajisiH y TPOMaJICbKOMY
Ta TMOJIITHYHOMY JKUTTI SIK Ha MICLIEBOMY, TaK 1 Ha JIep)kaBHOMY PiBHSX.

AHaJi3 nyouikanid, B SIKHX 3al04aTKOBAaHO BUpilIeHHs mi€i mpodsemu. Pizum
aclieKTaM JIisUIBHOCTI  TPOMaJTHCBKOTO CYCIHIJIbCTBA MHPUCBSIYEHI Mpaii  JIOCHiJHUKIB:
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